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Curia Juſticiaria S. D. N. Regis, tenta in nobo 
GSGeſſionis Domo Burgi de Edinburgh, decimb 
quinto die menſis Julii, Milleſimo ſeptingenteſimo 
vigeſimo octavo, per honorabiles Viros Adamuni 
Cockburne ae Ormiſtoun, Juſticidrium Cle- 
ricum, Dominos Jacobum Mackenzie de Roy- 
ſtoun et Gulielmum Cald d de Poltoun, 
Magiſtrum Davidem Erſkine de Dun, Domi- 
num Gualterum Pringle e Newhall, et Magi- 
firum Andream Fletcher de Miltoun, Comm/* 
ſionarios Fuſticiarie dict. S. D. N. Regis. 


Curia legitime affrmata. * 
Intran. h 


AMES CARNEGIE of Finhaven, priſo- 
ner in the tolbooth of Edinburgh, pannel, in- 
dicted and accuſed at rhe inſtance of Suſanna 
Counteſs of Srathmore, and Mr James J. yon, 
brother-german and neareſt of kin to the decealt 
Charles Earl of Strathmore, with concourſe and at 
the inſtance of Duncan Forbes Eſq; his Majeſty's 
Advocate, for his Highneſs's intereſt, for the crime 
of WILFUL and PREMEDITATE MURDER committed 
by him upon the perſon of the ſaid Charles Earl of 
_ Strathmore, as is more fully mentioned, in the in- 
dictment raiſed againſt him thereanent, Which is as 
follows: © James Carnegie of Finhaven, now pri- 
* ſoner in the tolbooth of Edinburgh, you are in- 
[© dicted and accuſed at the inſtance of Suſanna 
“ Counteſs of Strathmore, and Mr James Lyon, 

* brother-german and neareſt of kin to the deceaſt 
Charles Earl of Strathmore, with concourſe and 

* at the inſtance of Duncan Forbes Eſq; his Ma- 

* jeſty's Advocate, for his Highneſs's intereſt: 

* TuarT WRERE, by the laws of God, the Jaw of 

* Nature, the common law, and the municipal law, 
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true it is and of verity, That you have preſumed 


and practice of this kingdom, as well as the laws 
of all well governed realms, WILFUL and PRE-* 
MEDITATE MURDER, and all MURDER and Bo- 
MICIDE, or being art and part thereof, are moſt 
atrocious crimes, and ſeverely puniſhable ; yet 


to commit, and are guilty, actor, or art and part, 
of all, or one or other of the foreſaid horrid 
crimes : In so FAR As, having a cauſeleſs ill-will 
and reſentment againſt the deceaſt Charles Earl of 
Strathmore, you conceived a deadly hatred and 
malice againſt him ; and ſhaking off all fear of 
GOD and Regard 0 the foreſaid laudable laws, on 
Thurſday the ninth of May, in this preſent year 
one thouſand ſeven hundred and twenty-eight, or 77 
one or other of the days of the ſaid month, a- 1 
bout the hour of eight or nine of the night of 
that day, or ſome other hour of that day or night, 

upon the ſtreet of the town of Forfar, within the 

county of Forfar, you did, with a drawn ſword, ' 

or ſome other offenſive or mortal weapon, 

without the leaſt colour or cauſe of provocati- 

on then given by him, invade the ſaid deceaſt 

Earl, who had no weapon in his hand, and did 

baſely and feloniouſly murder and kill him, by 

giving him a wound therewith in the belly, ſome 5 
inches above the navel, which, by following the 
thruſt with a ſecond puſh, went through the in- 1 
teſtines and the back, a little lower than where 4 
the ſaid weapon entered the belly: Of which wound, 


after great Pain, on Saturday immediately thereaf- =_ 7 


ter, or in ſome ſhort ſpace thereafter, he died; and 

ſo was cruelly and barbarouſly. murdered by you. = 7 
AT LEAST, at the time and place above mentioned, 
with a drawn ſword, or ſome other mortal weapon, 
without any juſt cauſe or provocation, you gave 


the ſaid deceaſt Charles Earl of Strathmore a 
60 wound 
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wound in the belly, which reached; through the 
inteſtines and back, wherethrough he ſoon after 
fell down and died at the time foreſaid. Ar 
LEAST, at the time and place above deſcribed, 


the ſaid Charles Earl of Strathmore was with a 
drawn ſword, or ſome other deadly weapon, fe- 


loniouſly and barbarouſly wounded, and of the 


ſaid wound died within a few days thereafter ; 
and you were art and part in his murder. By all 
which it is evident.“ That you are guilty, art and 
part of the crimes of *wiLFuL and PREMEDITATE 
MURDER and HOMICIDE, or one or other ↄf them, at 
the time and place, and in the manner above ſet 
forth. And which facts, or part thereof, or your 
being art and part of any of the ſaids crimes, being 
found proven by the verdict of an aſſize, in preſence 
of the Lords Juſtice-General, Juſtice-Clerk, and 
Commiſſioners of Juſticiary, you ought to be ex- 


emplarily puniſhed with the pains of law, to the 


terror of others to commit the like in time coming.“ 


Pur ſuers. | Procurators in defence. 


Mr Duncan Forbes, his Mr Robert Dundas Ad- 


Majeſty's Advocate. cate. 


Mr Charles Areſkine, Mr James Verguſſon ſeni- 


Solicitor. or Advocate. 


Mr Alexander Hay Ad- Mr John Forbes Adyocate. 


Mr William Grant Advo- 


vocatèe. 


Mr Patrick Grant Ad- cate. 


vocate Mr James Paterſon Advo- 


Mr George Ogilvy Ad- cate. 


Mr George Smollet Advo 


vocate, 


Mr John Ogilvie Advo- cate, 


care, 


Mr Hugh Dalrymple Ad- 
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The libel being openly read in court, and debate 


viva voce, in preſence of the Lords; they ordain- 


ed both parties to give in their informations to the 


Clerk of court, in order to be recorded; the Pur- 
ſuers to give in theirs againſt Saturday next, and 


the Pannel's procurators to give in his againſt Fri- 
day thereafter ; And continued the cauſe to the 
firit day of Auguſt next to come, at nine o'clock 
morning; and ordained witneſſes and aſſizers to 
attend at that time, each perſon, under the pain 
of law ; and ordained the pannel to be carried 
back to priſon ; and granted ſecond diligence for 
the purſuers, againſt the witneſſes. 


INFORMATION for Suſanna Caunteſs 
of Strathmore, and Mr James Lyon, brother- 
german to the deceaſt Charles Earl of Stratb- 
more, and his Majeſty's Advacate for his 

| Highneſs! s intereſt; 


AGAINST 
FAMES CARNEGIE of Finhaven, Pannel, 


HE ſaid James Carnegie is indicted and accuſed, 
as guilty, art and part of WII FCL and PRE- 
MEDITATE MURDER ; at leaſt of MURDER and Ho- 
MICIDE: 1n ſo far as, upon the ninth of May laſt, 
upon the ſtreets of Forfar, with a drawn, ſword, he 
wounded the deccalt Charles Earl of Strathmore in 
the Belly, ſome inches above the navel ; which 
wound went through the inteſtines and che back, 
a little lower than where the ſaid weapon entered 
the belly; of which wound he died ſoon after. 
TRE indictment, in the firſt place, charges the 
fact, as proceeding from a cauſeleſs ill-will and reſent- 
ment 
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which would be made appear by the proof. Nor will 


(I'Y 
ment the pannel had conceived againſt the defunct, 
who, at the time the wound was given, had done 
nothing that could be pretended as a colour or 
cauſe of provocation: And a circumſtance is noticed, 
from which it may be inferred, that there was dead - 
ly hatred and malice; namely, that after one puſh 
there was a ſecond, whereby the wound went quite 
through his body. | 

THERE is a ſecond branch of the indictment, in 
which the circumſtance of premeditate malice and fore- 
thought Felony needed not to be libelled ; and he is 
charged only with Murder or Homicide, as ſeparately 
relevant. And laſtly, art and part is charged upon 
him, | 

Ar calling before the Lords of Juſticiary, againſt 
the firſt branch of the indictment it was excepted, 
& That the indictment was too general, particular 


„ circumitances not being expreſt from which the 


& cauſeleſs ill- will or reſentment mentioned, and fore- 
thought and premeditate malice could be inferred, 
„ whereby the pannel was deprived of the benefit 
6 due to all pannels, when tried for their life, to 
5 exculpate himſelf, by ſhewing, that if at any time, 
prior to the time mentioned in the indictment, 


„ there was any appearance of grudge or quarrel 


e between the defunct and him, there was an after- 
« reconciliation and entire friendſhip ; Aud it was ſaid, 
6 That general libels ought not to be ſuſtained”, 


To this it was anſwered, That a previous grudge is 


charged, and that the deceaſt was invaded without 
the leaſt colour or cauſe of provocation ; which 'is 
the ſtrongeſt evidence of forethought, eſpecially when 
Joined with this other particular, that the firſt 


thruſt was followed with a ſecond puſh, which was a 


mark of inveterate and relentleſs malice; and that it 
was ſufficient to charge a previous quarrel in general, 


it 
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will it be found, that in libels of forethought felony, 


it is uſual or neccflary to libel all the circumſtances 


from which the forethought may be preſumed, eſpe- 
cially when the ſpectes facti is charged in that mianner, 
as affords the preſumption of forethought, ſetting 
forth, That the wound was given without the leaſt 
colour or caufe of provocation on the part of the 
defunct at that time. Neither can it be thought un- 
fair with regard to the pannel, who if he had any re- 
levant ground of exculpation, would have acceſs to 
prove friendſhip with the defunct, to take off any 
charge' of precedent quarrels, whereof he could not 
be ignorant. And ſtill there muſt be leſs ground of 
complaint, where no good reaſon of exculpation is 
offered, whereby the pannel can be allowed to adduce 
proof, which 't is believed is, without contradiction, 
the caſe upon the firſt branch of the libel. | 

As to the two laſt branches of the indictment, it 
was alledged, That ſeveral circumſtances attending 
the fact complained of were concealed, which, when 
* opened, afforded the pannel plain and obvious de- 
« fences ; and therefore it was informed, That the 
„ pannel, a perſon diſpoſed to peace, and in entire 
« friendſhip with the defunct, chanced to be in com- 
„ pany with him about the time charged in the in- 
« dictment, with one John Lyon of Bridgeton, and 
« others : That Bridgeton gave him the higheſt pro- 
« vocation, not only by words, but by proceeding 
« fo far, as to throw him into a kennel, where the 
« pannel was in hazard of periſhing, being extreme- 
« ly drunk: That getting up, heated with liquor, 
% and ſo extremely provoked, he drew his ſword, 
* and purſued Bridgeton, and that the defunct thruſting 


“ himſelf between them, caſually received the thruſt 


« aimed at another.” | 
From theſe circumſtances, it was pled for the pan- 


nel, „That if he did kill the defunct, it was a mere 
& miſadventure, 
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« miſadventure, rather a misfortune as a fault, and 
« jn no event could ſubje& him to the pena ordinuria; 
« for that, 190, in theſe circumſtances had he killed 
te the ſaid Fohn Lyon of Bridgeton, the pain of death 
& could not have been inflicted either by the law of 
God, the common law, nor by the municipal law 
« of this kingdom, neither by the laws of other 
well governed realms ; particularly by the laws of 
* our neighbouring nation, in regard the fact was 
“ done of ſuddenty, by a perſon in drink, and highly 
« provoked.” 

Axp Imo, As to the law of God, chap. xxi. verſe 
13. of Exodus was appealed to, where it is faid, 
That if a man ly not in wait, there was to be a place 
appointed whether ke ſhould fly; which ſeemed to re- 
quire forethought. And the xxxv. chap. of Nun- 
bers. verſe 22. where it was ſaid, That if any one thruſt - 
another ſuddenly without enmity, the congregation was 
to judge between the flayer and the revenger of blood; 


from which it would ſeem, that ſlaughter of luddenty 


was not puniſhable by death. _ 

To this it was anſwered, That in the law of God 
the general rule was, Whoſe ſheddeth man's blood, by 
man ſhall his blood be ſhed : And at the hand of man, and 
at the hand of every man's brother, and at the hand of every 
beaſt was the life of man to be required, Gen. chap. ix. 
That by the law of Moſes, death of a ſuddenty was 
plainly capital; nor had the manſlayer the benefit of 
the city of refuge, but where the ſlaughter was mere 
misfortune and caſual, which was plainly the 
meaning of the words in Exodus, If a man ly not in 
wait, but God deliver him into his hand; which could 
not with any propriety be underſtood of ſlaughter 
committed, where the intention and deſign antecedit 
iclum licet non congreſſur.. 

AND 


BE 


AnD this matter is clearly explained in the xxxv. 
chap. of Numbers, where he who ſmites with an inſtru- 
ment of iron is called a MURDERER ; and where it is ſaid, 
That he who ſmites with a throwing ſtone, or with a hand- 
weapon of wood, wherewith a perſon may die, and he 
die, the murderer is ſurely to be put to death. And then 


the law proceeds plainly to treat of caſes where death 


_ enſues from ſtrokes or thruſts of a weapon not dead- 
ly, and there it requires indeed hatred and enmity 
dut if it be done fuddenly and without enmity, or 
(which is remarkable) in the 23d verſe, With any ſtone 
wherewith a man may die, ſeeing him not, and was not 
his enemy, nor ſought his harm; then the congregation 
was to judge between the ſlayer and the revenger of blood. 
From which 'tis plain, that ſlaughter upon ſuddenty, 
even without forethought or previous enmity, was 
capital by the law of Maſes, if the wound was given 
with a lethal weapon, except when it was done by 
mere chance, as by throwing a ſtone whereby a man may 
die, the perſon who threw it ſeeing him not, and ſo at 
no time was bis enemy, or ſought his harm. And this 
is the caſe mentioned, chap. xix. verſe 4. Deut. where 
it is ſaid, Vboſo killeth his neighbour ignorantly, whom 
be hated not in time paſt (which is limited by the ex- 
ample immediately ſubjoined to homicide merely ca- 
ſual) ſhall fly into one of theſe cities and live. Now, in 
the preſent caſe, the nature of the weapon and of the 
wound are ſuch, as clearly exclude founding with any 
colour upon the diſpoſition of the Jaw of Maſes, though 
the queſtion were of the pannel's claiming the bene- 
fir of the city of refuge. But neither is it an ar- 
gument of any force to plead, that where the be- 
nefit of the city of refuge was granted, that by the 
law of nature the crime was not capital; for the 
revenger of blood could never have been tolerated to 
kill without the city of refuge, where innocent 
blood was ſpilt, whereby the land muſt have been 
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polluted, and the ſubjects were permitted impune, 
lo notoriouſly to break in upon the eſtabliſhed 
laws of nature; and therefore, though it is an 
argument of unavoidable force, that whereever 
by. the law of Moſes capital puniſhments are al- 
lowed, ſuch puniſhments are lawful: But the argu- 
ment is not of equal ſtrength, that where the powers 
of the law were ſuſpended by the js aſyli eſtabliſh- 
ed by politive precept, that therefore, in countries 
where there is no ſuch privilege, either by the laws 
of God, or the laws of the land, that there the puniſh- 
ment is not to be capital, where the us afy/z could 
have been claimed, 

2do, IT was contended, © That by the common 
law, not © only dolus, but prope/itum was neceſſary; 
and that ſlaughter committed 7zmpeiu et rixa were 
© not to be puniſhed capitally.” And to this purpoſe 
the authority of the learned Voet. was cited, who 
ſeems to ſay, That in rixa, if the perſon cannot be diſ- 
covered who gave the deadiy wound, the ordinary puniſb- 
ment ſhould not take place. | D 

Bur when this matter is conſidered, it is plain 
there ariſes no good argument for the Pannel from 
the common law]: For though there is a difference to 
be made between propoſitum and macbinatiq præmedi- 
zata, and ſudden paſſion and heat of drink, deter- 
mining the will to commit the crime; yet as laws 
were made and became neceſſary, chiefly from the 
depraved paſſions of mankind, they cannot afford a 
ſufficient excuſe againſt the ordinary puniſhment of 
an atrocious crime; and there is do/us, when a crime 
is even committed of a ſudden, although there be no 
forethought : ſo it is commonly ſaid, that opportani- 
ty makes the thief, and theft is committed impety, ne- 
vertheleſs not without dole. Nor is it neceſſary to 


prove or libel a forethought in the commiſſion of the 
crime. In the ſame manner paſſion or provocation 
may unfortunately determine the will to the com- 


* miſſion 


% f 


miſſion of a horrid crime, but it would be of dan: 

gerous conſequence to allow of bloodſhed under ca- 

Jour of paſſions which men ought to ſubdue, or of ö 
drunkenneſs which they ought to avoid, or of a ſud! i 
den vicious turn of mind; and therefore, in the Ro- 5 
man Law, whoever committed ſlaughter dolo malo, 
whether deliberately and upon forethought, or of 
ſuddenty, was to be puniſhed ex lege Cornelia de Sica: E253 
riis: And to ſhow that it was ſufficient, that the de- 
ſign ſhould only precede the act from erich death 
followed, and not the meeting of the perſons, as the 
acts of the mind are only to he known by external 
circumſtances; the kind of weapon, in the ſame 


| 

| 
manner as in the law of Moſes, was ſufficient to { 
found a preſumption of ſuch propeſitum, as, joined J 
with the act of killing, brought the Manſlayer under 4 
the. pæna legis Corneliæ: fo in the J. 1.4 3. F. ad le- a 
gem Corneliam de Sic. it is ſajd, Si gladium ſtrinxerit, & l 
in eo percuſſerit, indubitate occidendi anime id eum admiſiſſe ; L 
and if prior forethought had been neceſſary, the 
kind of weapon could not. poſſibly have founded a X 
ſufficient preſumption ; but as it maniteltly made ap- 5 
pear the intentjon to kill, whether that intention had 8 
ics birth from paſſion or drink, it was voluntary : 
laughter, done ded:ta operas and therefore to be pu- E 
niſhed capitally. And the paſſage cited from the 5 
learned Hoet. rather confirms this doctrine, That if in | 8 
rixa, which muſt ſuppoſe ſuddenty, the perſons who ; t 
inflicted the mortal wound was diſcovered, he was to | P 
be ſubjected to the ordinary puniſhment. And the . 
ſame author, 8 9. of that title obſeryes, That tho? = 
fuch as commit ſlaughter, calore iracundiæ, may be = Cc 
ſaid impetu delinquere ; yet there negue judicium, neque P 
aſſenſus animi, neque voluntas d oft ; ; and ſays, That a | tl 
Perſon provoked by verbal injuries, how great ſoever, 1 
was not free from the pœna ordinaria, And the truth d. 
js, if paſſion and provocation were ſufficient to ex- 3 


Fuſe qaaghter, it were in vain to lay down the rules 
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ſo anxiouſly coriceiyved in the laws concerning the 
moderamen r tutelæ, where the ſlayer muſt 
prove that he was\conſtitutus in periculo vitæ. And 
had the caſe ſtood otherwiſe in the Roman Law, it 
could never have been doubted, when jealouſy was 
the rage of a man, and adultery the higheſt provo- 
cation againſt a huſband; and a real injury ; the 
queſtion could never have been ftated to be deter- 
mined by the Emperor, as in J. 38. F. § 8. ad legen 
Fuliam de adult. Whether a huſband; impetu tractus 
doleris, uxorem in adulterio deprehen/am interfecerit, was 
liable to the pena legis Corneliæ de Sicariis? And who, 
by that deciſion, upon the pecultar circumſtances of 
the cafe; was exeemed, and neverthelets made ſubject, 
ſi loci bumilis, of being condemned ad opus perpetuum, 
and if honejtior was to be condemned relegari in m/u- 
lam. But as the caſe muſt be: determined upon the 
law of Scotland, it is unneccffary to dwell too long 
upon the arguments. drawn from the Roman Law. 
3710, IT was contended for the Pannel, Thar by 
e the law of Scotland ſlaughter and murder were of 
old different ſpecies of crimes; and only murder 
% committed upon forethought felony was properly 
% computed Murder, and puniſhed as ſuch 3 but that 
„ {laughter committed npon ſuddenty, or chaud melle, 
and in rixa, was deemed only homicidium culpoſum, 
and not puniſhable by death.” And ro ſupport 
this poſition, ſeveral acts of Parliament were ap- 
pealed to, by which it was ſtatuted, That murder was 
to be capitally puniſhed ; bur chaud melle, or ſlaughter 
committed upon ſuddenty, was to be puniſhable ac- 
cording to the old laws: And that in this caſe, if the 
Pannel had even killed” Bridgeton, at whom he aimed 
the thruſt, in the circumſtances above fer forth; it 
was not murder upon forethought, but upon Sud- 
denty an high provocation. Pr 
To this it was anſwered, That this doctrine, ſo 
directly contrary to the received ofinion, had little 
. countenance 
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countenance from the old laws and acts of Parliament, 
leſs from the conſtant practice before the act of Par- 
hament King Charles II. in the year 1661, and ſtood 
in plain contradiction to this laſt law, and the con- 
ſtant practice and repeated deciſions of the Court of 
Juſticiary from that time down to this day. 


By the old law, particularly Chap. 3. of the firſt 


Statutes of King Robert I. intitled, Men condemned to 
the death ſhould not be redeemed, IT 18 STATUTED AND 
ORDAINED, GIF ANY MAN, IN ANY TIME COMING 
OR BYGANE, IS CONVICT OR ATTAINTED OF 
Slaughter, REIF, OR ANY OTHER CRIME TOUCHING 


LIFE AND LIMB, © COMMON JUSTICE SHALL BE 


* DONE UPON HIM, WITHOUT ANY RANSOME.” 
Here Slaughter in general is mentioned, and juſtice 
was to be done upon the perſon convict of it, and the 
puniſhment by the title was plainly death: So that at 
common law, Slaughter in general was capital. The 
next paragraph does indeed ſave the King's power, 
(which muſt be the power of pardoning) and the li- 
berties granted by the King to the Kirk and Kirkmen, 
and other Lords; which muſt be underſtood of ſpe · 
cial immunities in the cafe of Manflaughter : For no 
privilege was to protect againſt murder upon fore- 
thought; and the exception confirms the rule. 

By Chap. 43. of the Statutes of King Robert III. 
it is ſtatuted, THAT na Man UsE any DESTRUC- 
TION, HERSHIPS, BURNING, REIT, Slaughter, ix 
TIME TO COME, UNDER THE PAIN OF TINSEL OF 
LIFE AND GOODS: Whereby the pain of death is 
clearly made the puniſhment of Slaughter in general. 


And in the immediate ſubſequent Chapter, the She- 


riff was to take dilligent inquiſition of deſtroyers of 
the country, or ſuch as had deſtroyed the King's 
lieges with Herſhips, Slaughter, Sc. and was to take 
bail from them, if arreſted, to compear at the next 
Juſtice-ayr ; and if bail was not given, the Sheriff 

was 


wo 


3 


1 


was to put him to the knowledge of an aſſize: And 
gif be be taynt with the aſſixe for ſick an treſpaſſour, it 
is ſaid, HE SHALL BE CONDEMNED TO DEATH: 
Which ſeems only to relate to Manſlaughter, and not 
to murder upon forethought felony, which was one 
of the pleas of the Crown, to be tried only before 
the King's Juſticiar; as is evident from Chap. 11. 
King Malcelm II. 's Laws, and Chap. 13. and 13. 
whereas ſlaughter might be tried by, the Sheriff, 
where there was a certain accuſer, as appears from 
Book I. of the Regiam Majeſtatem, Chap. 1 8 7, 8, 9- 

THERE are ſundry others of the old Statutes, that 
ſeem plainly to preſuppoſe that Slaughter was capital, 
and particularly theſe of Alexander II. Chap. 2. § 3, 
4, 5, 6. And ſo Skene, in his treatiſe of crimes, 
Tit. 2. Chap. 6. ſays, That Slaughter in rixa, or chaud 
melle, is generally puniſhed by death, and confiſcation of 
the moveable goods pertaining to the Treſpaſſour ; but 
with this difference, that the Girth or Sanctuary was no 
refuge to him who commits Slaughter by forethought Fe- 
lony, but he ſhould be delivered to the Fudge Ordinary, 
to underly the Law : Which plainly appears from Act 
23. Parl. 4. James V. whereby matters of Girth 


are ordained to deliver up ſuch perſons as are guilty | 


of murder upon forethought felony. And it is in 
vain to found upon Law go. Parl. 6. James I. which 
ſays in the end, Gir 1T BE FORETHOUGHT FELONY, 
HE SHALL DIE THEREFORE; becauſe the act relates 
to all Manſlayers ; and tho? that particular and moſt 
atrocious ſpecies be mentioned, as that for which the 
Murderer ſhould die, yet the argument will not hold, 
That therefore no other kind of Slaughter was ca- 
pital : For it is there ſaid in the general, That if the 
Slayer is taken with red hand, the law ſhall be done 
upon him within that ſun ; which cannot be under- 
ſtood of a crime not capital. And Sir George Mac- 
kenzie, in his oblervations upon it, ſays, This may 

| ſeem 
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ſeem to imply, that men die not for murder committed with« 
out forethoug ht Felony ; but this holds not in our law; 
for murder, tho committed without forethought Felony, 
is puniſhavie by death, except it was either caſual, or in 
ſelf-defence. , 
The Ad 51. Parl. 3. Nane I. was improperly 
founded on by the Pannel's Procurators; for that act 


does no more than extend the ce between 


forethought Felony and chand melle to all tranſgreſſions 
as well as {laughter ; as Sir George Mackenzie obſerves 
upon that law, where he lays, That chaud melle, or 
homicidtum in rixa commiſſum, is capital by our preſent 
law. 

TrarT Criminals who reſorted to, and took ſanctu- 
ary in Churches, had protection, though their crimes 
were capital, is extremely plain from Chap. 6. of the 
Statutes of K. Alexander II. where it is ſaid, That 
thieves and reivers who fly to haly Kirk, if moved with 
repentance, he confefs that be has havily finn'd, and for 
the love of God is come to the houſe of God for ſafety 
of himſelf, he ſhall have peace in this manner, That he 
fhall not loſe bis life ner limb, but reſtore what be had 
taken, and ſatisfy the King, and ſwear upon the Evangel, 
That for thereafter, they fhall never commit reif nor 
theft ; but if be declared himſelf innocent, he was to be 
tryd. And in the laſt Paragraph of that Chap. it is 
ſaid, ** Moreover Manſlayers,. &c. if they fly, in man- 
« mer foreſaid, to the Kirk, the Law aforejaid ſhall be 
«© kept and obſerved to them.” 

THERE ſeems to have been this other difference 
too, by the books of the old law, between murder up- 

on forethought and flaughter, that the trial of mur- 
der was ſummar, whereas manſlaughter could not be 
tried till after forty days, as appears by the ſtatutes 
of Robert II. from Chap. 3. to Chap. 9. 

AFTER the Reformation, when the jus aſyli, for- 


merly given to churches, drop'd, the diſtinction be- 
tween 


[v5  þ 


tween murder and manſlaughter was look'd on with 
leſs attention, and libels were commonly framed in- 
| differently, for murder, and flaughter in general, 
without any mention of forethought felony; nor was 
it ever objected, that malice or premeditate deſign 
was requiſite to make the crime capital: And crimi- 
nals were puniſhed to death, where from the proof 
there was not a colour or pretence of forethought, 


ing into the books of adjournal. And many inſtan- 
ces might be given, particularly in the caſe of Jean 
Currie, againit William Fraſer, the laſt of July 
1641; where the pannel was condemned upon an ex- 
trajudicial confeſſion, adminiculated with other cir- 
cumſtances ; in which he ſet forth the fact, that the 


and hearing that he had murdered his Brother, he 
came into a houſe where the defunct was; and that 


the pannel by the arm, to hold him: Having freed 
2 himlelf, he aim'd a ſtroke with a whinger at the de- 
funct's arm; but miſling it, he ſtruck the defun& a- 
bout the pap. And upon this proof, he was found 

guilty, and executed. | 

In the caſe of Bruce againſt Marſhal, the 3d 
April 1644. ſlaughter was libelled, and he was con- 
demned upon his own judicial confeſſion : from which 
it appears, That he was ſo far from having any fore- 


thought, that he ſuffered not only the greateſt provo- 
7 cation in words, but was even beat with hands and 
fleet by the defunct while he was on the ground; but 
gat laſt getting up, and (as the confeſſion bears) being 


overcome with paſſion, he drew a knife, and ſtruck 
at him in two ſeveral places of his body, whereby he 
died. And upon this confeſſion, where there was ſud- 
2 denty, provocation and paſſion, he was brought in as 
guilty, and condemned to be beheaded, = 
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or any premediate deſign; as will appear from look- 


defunct and he had ſome little quarrel about a ſtaff; 


either the defunct, or ſome other that was by, took 
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Tur law remaining ſomewhat uncertain concern · 
ing caſual homicide, and there being no longer any 


benefit of girth as formerly, in the year 1649, an act 


was paſt during the Uſurpation, for removing all queſ- 
tion and doubt that might thereafter ariſe in criminal 
purſuits for ſlaughter, ordaining, that the caſes of 


homicide after following, viz. caſual Homicide, Ho- 


micide in lawful defence, and Homicide committed 
upon thieyes and robbers, ſhould not in time coming 
be puniſhed by death, notwithſtanding any laws or 


Acts of parliament, or any practick made heretofore, 


or obſerved in puniſhing of ſlaughter. And this paſt 
into a law after the Reſtoration in the year 1661; and 
at the ſame time, all deciſions given conform to this 
act, ſince the 4th of February 1649 years, are decla- 
red to be ſufficient to ſecure all parties intereſted, as 
if the act had been of that date; which was neceſſa- 


ry, becauſe the acts during the Uſurpation had been 
reſcinded : and this law has ever been looked upon as 


the ſtandard. And the practice of the court of Juſti- 
ciary ſince that time, clearly demanſtrates, that ſlaugh - 
ter of ſuddenty, and ſlaughter upon provocation, which 
could not be brought under one or other of the parti- 
culars there mentioned, have been taken to be capi- 
tal. 

Tu procurators for the pannel here obſerved, 
&« That though in the caſes there mentioned, the law 
„ ordained {laughter not to be capital, yet it nei- 
ce ther ſaid nor ſuppoſed that the former law, where- 
e by pannels were intitled to plead againſt a capital 
„ puniſhment, was thereby abrogated, but only ſta- 
„s ruted in the caſes there mentioned.“ 2 

To this it was anſwered, that the Narratiye of the 
ſtatute was for removing of all queſtion and doubt 


that may ariſe thereafter in criminal purſuits for 
ſlaughter, and conſequently cannot be ſuppoſed to 
have left doubtful caſes, that the pannel's procurators 


1 


2 


* 
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muſt admit were not ſo clear as caſual Homicide, and 
Homicide, in defence; nay the law ſeems to ſuppoſe” 
pretty plainly, that all {laughter by the laws and acts 
of parliament, or practicks, was capital, not declaring 
what was law from any other period than the year 


| 1649, bur enacting che {ame with 4 non voftante, and 
Judging it neceſſary to confirm the deciſions that had 
: paſt, conform to that act during the Uſurpation, which 
| would have been vain, if it had not been at leaft 
| doubtful, whether caſual Homicide, Homicide in law- 


ful defence, and ſlaughter committed upon thieves 
and robbers, did not ſubject thoſe guilty to the pain 
. of death: and if «thoſe degrees of Homicide were fo 
much as doubtful, ir is nor poſſible to conceive that 
5 **# cbaud melle, or ſlaughter committed, dedita opera, 
tho' without forethought, was, by the Jaw of Scotland, 
not capital. Or if it ſhould be ſuppoſed to have been 
doubtful, whether theſe laſt degrees of Homicide 
were capital; ; that the legiſlator, upon a narrative, 
e ty that all queſtion and doubt that might ariſe hereafter 
in criminal purſuits for ſlaughter, ſhould be removed, 
| would have en.£Cted in the clearer caſes, with a non 
= o&ſftante, and left the more difficult in the dark, as 


- IF ſurely the greateſt advocates for laughter on ſudden- 

8 eZ ty mult admit; that at leaſt, it is more culpable than | 

| either Homicide merely caſyal, or Homigide in lawful / 

* 3K dcfence. | 

WF E- Tux argument drawn from the rubrick of ha Act, 

which mentions degrees of caſual Homicide only, can 

7 23 conclude no more, than that the title is imperfect; | 

rand it. would be reſting too much upon an argument | | 

8 2 rubro, to make it defeat what is ſaid in the law, 4 
That all queſtions concerning ſlaughter were thereby 

© # tobe removed, and which oppoſes caſual Homicide to 4 

t Homicide in hwfal defence; and conſequently cannot : 

= XZ under the words caſual. Homicide comprehend all - 

„laughter not upon forethought felony. And Sir 

: C George 


J 


their argument upon the Jaw of Scotland, 


ſeveral degrees thereof, he being in a condition that 


(8 } 


George Mackenzie in his obſervations upon the act 
takes notice, that the title is very ridiculous, and con- 
ſequently no argument can be drawn from it. n 

Ox E thing may not be improper to notice, is, that 
if killing by forethought felony was the only ſpecies 
of {laughter capital, the Crown was diſabled from par- 
doning any capital flaughter whatſomever, which 
does not appear to have been the opinion of our law- 
vers. 

As to the deciſions ſubſequent to this law, they 
will be found intirely agreeable ro the doctrine now 
laid down; Sir George Mackenzie obſerves, that 
though many lawyers are poſitive, that though hom!- 
cidium in rixa, even where the author of the plea is 
known, may by the rigor of law be puniſhed by 
death, yet that no country uſes this rigor ; yet he re- 
membered, that, in William Douglafs's caſe, this was 
urged, and albeit it was not proven that he was thekit- 
ler, yet the aſſize found him guilty, and he thereupon 
died. This is a caſe more favourable, than where 
the perſon that gave the mortal wound is known, 
though given fuddenly, and even upon provocation; 
and therefore ſhews what our law is, and with how 
little reaſon the procurators for the pannel maintain 


In the caie, his Majeſty's advocate againſt Nicol- 
ſon, the 24th June 1673, murder and ſlaughter, 
without forzthought, were charged upon Nicolſon 
the pannel, and his procurafors pleaded the benefit of 
the act of parliament anent caſual Homicide, in the 


he was not able to remember. To this it was an- 
{wered, That the defence was not relevant, in regard 
the Homicide could not be faid to be cafual, ſuch as 
the caſe of throwing of ſtones over dikes, and acci- 
dentally killing a paſſenger : And the pannel having 
afterwards proponed a defence, That being in uſe to 

5 carry Wl 
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E. | | carry a gun ,as a fowler, and calling accidentally for 
1 meat to his dogs at a mill, the defunct fell upon him; 
and offered to fecure him as a French ſoldier, or fit 
8 to be one; : in the ſtruggle, his gun being a half bend, 


F Y fence were found relevant, ard it appeared upon 
the ptoof, that Nicolſon was drunk, and that there 
Was no previous quarrel; but taking exception at 
ſome what the defunct ſaid, he ſhot him with his gun; 
and by the verdict of the aſſize, he was found guilty of 
the flaughter committed upon the defunf, and ſentenced 
to have his head {truck off in the Grafs- market; which 
7 ſhows that neither drunkenneſs nor ſuddenty is a re- 


; 7 levant defence againſt the pana ordinaria in flaugh- 
ter. 

Ap, in the caſe of Murray contra Gray, 10th 
3 om 1678, the Lords found the libel relevant, and that 


there was na neceſſity of any diſtinft probation for proving 
„* precogitate malice; which clearly ſhows that flaughter, 
other than upon forethought, was capital. And to 
1 ſnow that provocation and paſſion are not received 
Nas defences againſt the pena ordinaria, a - multirade 


A Leafs of Aird, who was indicted on the 

*F wy of 1693, for the ſlaughter of 
=} Agnes Bayne, having given her fome ſtrokes on the 
1 ſide and belly with his foot, by which ſhe fell into 
Þ fainting fits, and immediately died. The defence 
was, Great Provocation and caſual homicide: Provoca- 
tion, in as far as the threw a chamber: pot in his face; 
1 and when he gave her hard words, ſhe and her neigh- 
3 bours fell upon him and beat him, upon which he 
4 gave her the ſtrokes above- mentioned. And in that 
s ® rrial it was argued, there was no auimus occidendi, no 
previous malice, no mortal weapon; and the texts 
| 3 from ſcripture urged in defence of the preſent pannel, 
and the arguments from the civil law, and from our 
own 
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own as of parliament were urged : ; nevertheleſs the 
Lords found the libel relevant, repelied the defences ; and, 
upon the proof, he was ſentenced 10 die. 

In the caſe of William Carmichael, on the | 

day of 1694, Drunkenneſs was found- 
ed on to excuſe a. pena ordinaria, and forethought 
was neither libelled,, not proven; and the Lords 
found the libel relevant; ; and, upon che proof, he was 
fentenced to be hanged. 

Ix the year 1695, George C:ming writer in Edin- 
burgh, was indicted for-the crime of murder or man- 
laughter of Patrick. Falconer ;, the defences now of- 
fered for the pannel upon the diſtinction in the old 
law, between forethought and chaud melle, were offer- 
ed; nevertheleſs the libet was found relevant, and 
the aſſize returned a verdict, guilty of manſlaughter ; 
upon which he was condemned to die. 

Is the caſe oi Burnes of Carlops, the 22d January 
1717, tho' a defence was ſuſtained, yet the libel 
without forethought was found relevan: And in 
that of Hamilton of Green, the goth June 1716, the 


pannel offered to prove, That he was Es: at 


the houſe of Thomas Arcle, of whoſe murder is 
accuſed, at the day libelled, with fome of kis ac- 
quaintances, and had no deadly weapon along with 
him ; That he became inebriated to a preat depree, 
and having left the houle, and returned to aſk for the 
{lip or cover of the ſheath of a ſword, the defunct 
gave him moſt indecent, injurious and ſcurrilous 
language, and perſiſting in | it, the pannel puſhed, or 
ſtruck ar him with his ſword, having the ſcabbard 
thereon, that he had reaſon to believe had a crampet 
upon it : And being ſtill more and more provoked 
by repeated injurious words, to protect himſelf from 
farther infolence he had reaſon to look for, the pan- 

nel ſtill remaining on horſe-· back, the defunct ruſhed 


himſelf upon the ſword. And this circumſtantiate 
fact 


fact was offered to be proven. Nevertheleſs the Tibet 


was found relevant, and the pannePs haill defences 
repelled, and upon the proof, was ſentenced to have 
his head ſevered from his body, and was according- 
ly beheaded. 

In the caſe of Thomas Roſs and Faffrey Roberts, 
the 20th July 1716, it was pled for the pannels, 
that being recruits lately come from England to 
Scotland, and not knowing the way, they aſked 
the defunct the road to Edinburgh, who refuſing to 
ſhew ir, and one of the pannels expoſtulating with 
him, why he treated a ſtranger fo, that came to 
ferve the King? He uttered very diſreſpectful words 
with reſpect to his Majeſty ; and one of the pannels 
having called him villain for ſuch opprobrious ex- 
preſſions, he came up to Roſs, and with his fiſt gave 
him a blow on the face, and then pulled him down 
to the ground, and beat him with a great ſtick, to 
the imminent danger of his life, ſaying, that he 
ſhould never go alive out of his hands: And Roberts 
having come to his afſiſtance, and reſcued him a lit- 
tle ; Roſs the pannel gave the defunct a wound with 
= a knife, whereof he died. Roſs pleaded, There nei- 
ther was nor could be forethought felony, or preme- 
ditate malice, againſt a perſon whom he had never 
icen before: That it was committed upon ſuddenty : 
That he had the higheſt provocation, both verbal 
and real. Nevertheleſs, by the interlocutor, Roſs the 
pannel his giving the wound was found relevant to 
infer the pain of, death. And the defence from pro- 
vocation by words, and receiving a blow on the 
face, being pulled down to the ground, and beat 
with a great ſtick 70 the danger of his life, jointly ſu- 
ſtained relevant to reſtri& the libel to an arbitrary 
puniſhment, was found to be clided by the reply, 
That, at the time of giving the wound to the de- 
'unt, the defunct's hands were held by Zaffrey Ro- 
= berts 
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berts the other pannel. From whence 'tis evident, 
that ſlaughter upon ſuddenty, in rixa or chaud melle, 
and by a perſon who had received the greateſt verbal 
and real injuries, even beyond that of being thrown 
into a kennel, of the nature that is ſet forth into 
which the preſent pannel was thrown, is by that in- 
terlocutor found Homicidium doloſum, and not culpoſum, 
but capital, | 


AND, ina very late trial, in the 'caſe of Davidſon 


the ſoldier, ſlaughter upon the greateſt ſuddenty was 


ſuſtained, and he was upon the proof executed. 

Axp in the judgment given in 1717, in the caſe 
of Brock and Lindſay, determines this point beyond 
all diſpute. Theſe pannels were accuſed of the mur- 
der of one Anderſen: And as the libel did expreſsly 
ſet forth a quarrel and a ſtruggling betwixt the two 


pannels and the defunct, which made it directly an 


homicidium in rixa; ſo the pannels, at leaſt Lindſay, of- 
fered a pretty ſtrong defence, namely, that the defunct, 
without any provocation, juſtled them, and ſtruck at 
Lindſay and beat him down to the ground; and it was 
while they were on the ground the wound was given. 
And the defence was pled for two ſeveral purpoſes : 
Firſt, That the crime was not capital, becauſe no fore- 
thoughtfelony. And 2dly, to intitle them to the act of 
indemnity, under which all homicides were included, 
except wilful murder, and ſlaughter of forethought 
felony And the interlocutor upon the relevancy was 
in thir words, Find the pannels, or either of them, at 
the place and time libelled, their giving Archibald An- 
derſon a cut or wound in the neck or throat, or other 
mortal wound, with a knife or other mortal weapon, 
whereof he the defunF ſoon thereafter died; or that the 


ſaid pannels, beth or either of them, were art and part 


therein, relevant to infer the pains of death, and other 
pains libelled : And repell the haill defences fer the pan- 
nel, excepting that defence pled upon his Majeſty's gra- 


cious 


TT. 


dns jg en | cs „„ „ ud 


5 


cious aft of indemnity; anent which the ſaid Lords ſuper- 


ſeded to give their judgment, till the concluſion of the 


probation, and return of the verditt. 

Ta1s then is an undoubted authority, that homi- 
cide may, by the law of Scotland, inter the pain of 
death, though it be neither wilful murder, properly 
ſo ſpeaking, nor forethought felony ; otherwiſe the 
Court could not have found the crime relevant to in- 
fer the pains of death, and at the ſame time reſerve 


the e there was any forethought 


felony, or not. | 

Upon this interlocutor a proof was adduced, and 
a verdict returned, finding Lindſay, one of the pan- 
nels, guilty ; and yet the Court having reſumed the 


- conſideration of the indemnity, found him intitled to 


the benefit of it : that is, in other words, they found 
the crime was neither voluntary murder, nor ſlaugh- 
ter, of forcthought feleny. So that 'tis plain, had 
not the indemnity intervened, Lindſay muſt have 
ſuffered death for killing, though there was no previ- 
ous deſign or forethought. 

AnD' an interlocutor upon the relevancy, much to 
the ſame purpoſe with the former one, was alſo pro- 
nounced 31ſt of Auguſt 1721, in the caſe. of Samuel 
Mathews a ſoldier; where the libel was found rele. 
vant to infer the pain of death, reſerving the confj- 
deration of another a& of indemnity then pled for 
the pannel. 

Ir would be in vain, and lengthen a paper already 
too long, to run throngh all the deciſions which ſhew, 
that neither the drunkenneſs of the pannel, nor pro- 


vocation given him, nor the ſuddenty upon which 


the fact was commitred, can afford a defence to the 
pannel, to exculpate the ſlaughter, or leſſen the ordi- 
nary puniſhment : and therefore the purſuers ſhall 
leave the firſt branch of the defence with the Lords, 
with this obſervation, that if it is really founded in 
law, by looking. into the books of adjournel, one 

; | would 
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would think our law has hitherto been very ill un- 
derſtood. 
2d, Ir was offered, what indeed is alone applica- 
ble in the preſent caſe, That if the pannel intended 
* only to wound or kill Bridgeton, and by miſad- 
4 venture the deceaſt Earl of Strathmore was wound- 7 
ed, and of that wound died, the pena or dindria = 
% was not to be inflicted.“ = * 
Ir was anſwered, that according to the 2 5 the 
civil law, he who intending to kill one, kills another. 
is nevertheleſs ſubject to the pena ordinaria ; ; ſo Ju- 
lins Clarus delivers his opinion in his Recepte Senten- 
vie, lib. 5 & bomicid um, N. 6. where, after having 1 
taken notice, that the contrary was indeed the opini- 
on of ſome, adds, Sed certe ego fi caſus contingeret, 
illi facerem caput amputari. And the learned Mat- 
theus, lib. 48. tit. de Sicariis, § 12. gives the ſame 
opinion, obſerving that the act is conſummate, there 
is the ænimus or deſign of Killing, and death: Thar 
it would be a ridiculous defence, that the pannel in- 
tended to ſteal the goods of one man, but happened 
to ſteal thoſe of another; or againſt adultery, that 
he intended to defile one man's wife, and happened 
to light upon that of another: And he thinks 'tis as 
unreaſonable to hope for ſafety from this defence, that 
the meaning was to kill one, but another received 
the ſtroke, and died. 
„O ET. in his commentary agrees with them, lib. 
48. fit. 8. u. 2. where he ſays, that there is no diffe- 
rence, Sive vulnus in titium directum ab co declinatum, 
Mævio in proximo ſtanti lethale fuerit, five denique occi- 
datur qui cædis impediende cauſa, ſeſe\ medium inter ag- 
greſſorem & defendentem inter poſuerit: quia prevalet, 
quod principale eſs, nec error falis tollit aut occidendi 
animum, auf cedem lege Cornelia vindicandam. And 
for this not only founds upon the J. 18. 3. & ult. 


F. de injur. and . 5. 15 1. H. de ſerva corrupio; 755 1 
adds 1 
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adds the authorities of Farinacins, queſt. 125: 1. 
156& 157. as alſo, that of Fachinzus, Carpzovius 
and Berlicbius, and others. And this opinion obvi- 
ares the defence, as put in its moſt favourable light, 
which however would be of very delicate proof, that 
the defunct thruſt himſelf between Bridgeton and the 
Pannet, and received the ſtroke aimed at the other. 

Trs learned Sande, lib. 5. tit. 9. defin. 6. which 
has this title, Qui alium pro alio occidit, mhilominus or- 
dinaria, leg. Cornel. pæna afficiendus, ſays, after agree- 
ing, that, according to the Roman law, fuch errot 
would not have excuſed the murder. Hec ſententia 
ubique uſu obtinuit, & ſecundum eam, reus ad mortem 
condemnatus & decapitatus it, 19th November, anno 
1621; and there alledges the authority of Gomęſſus, 
Emanuel, Soir, and Carolus Molineus, Qui alios cumu- 
lat, in his book ad conſuetudines Parifienſes, And Sir 
George Mackenzie in his criminals, tit. Murder, $ g. 
ſays, after ſtating the queſtion, „Vet I think he 
« ſhould die, ſeeing the defign of killing a man, and 
“ not any particular man, is murder; and the killer 
intended to deface GOD Almighty's image, and 
to take from the king a ſubject. 

Tis nothing to the purpoſe, that ſome of the au- 
thors who write upon the Roman law, are of a diffe- 


rent opinion, in a cafe not determined in words by 


the text, when the bulk of the commentators are of 


the other fide, the moſt recent and of greateft autho- 
rity ; and when it appears to be received as a rule by 
the practice of nations, that the ordinary puniſhment 
ſhould be inflicted. And it may not be improper to 
obſerve, that the caſes where lawyets diffent from 


the received opinion, are generally unjuſtifiable ho- 

* micide, that is, where the byſtander was killed, 

= when the killer intended to execute his purpoſe in 

= lawful defence, and not in homicidio culpoſo, which 

is the higheſt the Pannel's caſe could poſſibly be pled 
ä -—— BI 


upon 
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upon provocation, according to any opinion deliver- 
ed by the ſtrongeſt advocates for the queſtion the 
pannel pleads. 05 | | 

THAT it is not always neceſſary, that the inten- 
tion ſhould be directed towards the miſchief done, in 
order to inflict the pain of death, muſt be evident 
from looking tothe xxi. chap. of Exod. verſ. 22. and 
23. where, If a woman with child is hurt when men 
are ſtriving, and miſchief follow; life is to be given for 
life. And the kind of killing now in queſtion was 
plainly ſueh as, according to the Jaw of Moſes, would 
not have intitled the ſlayer to the benefit of the city 
of refuge: For though in the Xix. chap. of Deuter. 
verſ. 4. Whoſo killeth his neighbour ignorantly whom he 


hated not in time paſt, is ſaid to be intitled to that 


privilege; yet this is limited immediately with an ex- 
ample of manſlaughter merely caſual. | 


Taz procurators for the pannel inſiſted, © That 


e this kind of killing was intirely caſual, beyond, 
% and without the intention of the party: That in 
& the caſe of Maſſon in the year 1674, Burnet of 
& Cartops, and ſeveral others, where it appeared 


te there was no intention to kill, the puniſhment was 


„ mitigated.” 
Ir was anſwered, That where, from the nature of 
the weapon, and means by which the wound was gi- 
ven, taking all the circumſtances together, there 
was no evidence or preſumption that the pannel in- 
tended death to any perfon whatſoever ; and the pro- 
poſitum was neither proved, nor could be preſumed, 
as in the caſe of Maſſon, And in that of Burnet of 
Carlops, where perſons having ſwords, only ſtruck 
with ſtaves, it was held as approaching towards a ca- 
ſual homicide, But that can never be pretended 
when the wound given as libelled was ſo clearly mor- 
tal, and the inſtrument the moſt lethal; and the de- 
| ciſion 
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ciſion of Carlops, even with that difference, ſtands 
ſingle in the books of adjournal. For Bb 
IT was further contended for the Pannel, „ That 

« as animus occidendi, and death following, are admit- 
ted to be neceſſary in order to inflict the higheſt pu- 
ce niſhment; fo as from the circumſtances mentioned 
& jn exculpation, *tis evident there was no intention a- 
« gainſt the defunct : And it cannot be known whe- 
4 ther the pannel's deſign was to kill Bridgeton, ſince 
« he was not killed, or if the wound would have 
& been mortal, had the ſword reached him; and 
« conſequently the neceſſary requiſites to conſtitute 
&« murder, were not to be found here.” 

Ix was anſwered, That the invaſion with a mortal 
weapon, Lich which the defun&t was killed, was a 
ſufficient proof in law that the invader intended to 
Kill, ſince death followed; and that there is no wound- 
ing by meaſure, and certainty not to kill. The act 
implies dolus and malice, which, with death follow- 
ing, makes murder, without any further proof of an 
act of the will to kill; and there would have been as 
little evidence that the pannel intended to kill Bridge- 
ton, if he had actually received the wound and died, 
becauſe it was poſlible the ſward might have pierced 
further than he intended; and if he did not deſign to 
Kill Bridgeton, and killed the defunct, he mult have 
been the perſon againſt whom the miſchief was direc- 
ted. As indeed it may be argued from the rage and 
drunkenneſs pled in excuſe and defence, 'tis poſſible 
that ex rabie he intended to kill whomever he met 
with; and if rage from paſſion and drink is allowed 
to palliate murder, 'tis impoſſible any one can be ſafe. 
And theſe very circumſtances, without /which the de- 


fence has not a colour, muſt, at the ſame time, give 
= evidence, that the Pannel's intention of purſuing 


Hridgeton with a ſword, was to kill and deſtroy 
him; for he pleads them to excuſe his killing of 
| the 
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Coda 
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there being interchange of paſſes between them, 4. 
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yer, it would have been held murder. And in the pre- 
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the defunct, as ſufficient provocations to incite him 
to it 5 
TRE law of England was frequently mentioned by 
the procurators for the Pannel in the pleading, as 
what would juſtify the arguments brought for them; 
and particularly it was ſaid, ** Thar all killing of a 
te ſuddenty by that law, was only manſlaughter, and 
* not murder.” But the contrary will appear, b / 
looking into Hawkin's pleas of the crown, book 1 chap, 
31. of Murder, where he clearly diſtinguiſhes between 
deliberate murder, and murder committed on a fud- = 
den: And in this lalt caſe, malice prepenſed is, by the 
law of England, often implied, as Lord Chief Juſtice *F | 
Keyling lays it down in his Reports, pag. 127. Regina © 
verſus Magrige, and juſtifies it by the caſe of Hollo- 
way, who eſpying a boy that came to cut wood, took 
him and tied him to an horſe's rail with a card, and 
then gave the horſe two blows, wherehy he run away, 2 
and brake the boy's ſhoulder, where of he died; which 
muſt haye been ſudden, and was adjudged murder. 


And pag. 130. he ſuppoſes A. to have been provokxked 
by B. and to have drawn his ſword and made a pals at 
him, when B. had no weapon drawn, bur miſſed him: 
Thereupon B. draws his word, and paſſes at A. and 
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kills B. 1 Hold, ſays the author, this to be murder in A. 
for A's paſs at B. was malicious, and what B. after 
ꝛwards did was lawful. Here is both ſuddenty and pro- 
vocation, and yet in the opinion of that great Law- 7 
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ſent queſtion, neither Bridgeton nor the deceaſed had 


any weapon drawn. . „. 
. Wn 2 
AND to ſhew, that, aceording to the law of England. P! 


the aiming at one, and hitting another, does not make 
death following, manſlaughter , in the end of the net 
page he ſets down the cafe of Dr Williams, a Welſhman, F 8 
who having a leck in his hat upon St David's day, 2 15 
certain perſon pointed to a jack of lent that hung vp = cj 
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by, and ſaid to him, Lock upon your countryman At 


1 8 

Wich Dr Willianis being enraged, took a hammer that 
ay upon a ſtall hard by; and flung at him, which hit 
3 another, and killed him: And tho' being indicted 
; upon the ſtatute of ſtabbing, it was reſolved he was 
a not within that ſtatute, becaufe of the kind of wea- 
pon; Yet, ſays the author, if he indiftment had been 
y = for murder, I do think that the Welſhman ought to have 
k © been convitted thereof. 
n Ab ſince the Pannel's procurators inſiſted ſo much 
4 1 upon the law of England, the Purſuers can't but men- 
e tion the authority of one of thoſe lawyers, as to one 
e of the caſes they themſelves ſtated in the debate, 
a  Hawkin's pleas of the Crown, cbap. 31. in fin. The 
> = caſe is, That a perſon ſhooting at tame fowls with in- 
k 1 tent to ſteal them, accidentally Kills a man; that au- 
d © thor ſays, That it is agreed it would be murder, and not 
„ + manſlaughter. EO 
h Tis true indeed, that it would appear by the law 
r. of England, as laid down in theſe Reports, that if there 
d is provocation, in ſome particular caſes, ſufficient to 


at alle viate the act of killing, it reduces it to a bare ho- 
1: micide. But then no provocation from words is ever 
ſuſtained, nor even aſſaults, but upon this ground, 
That he who was affronted or aſſaulted, might reaſon- 
\. +} ably apprehend, that J. that treated him in that man- 
. ner might have ſome further deſign upon him, which 
0- 7 reſolves the matter into a kind of ſelf-defence; and in 
„this the law of England differs from the law of Scotland, 
e- which requires, in order to lawful defence, and killing 
ad under the notion of danger from the aſſailant, ut quis 
= Mit conſtitutus in periculo vitæ. But then there is no 
d, pretence of apprehending dangerous conſequences, 

L | | when 


200 | | 
”_ Lord Chancellor Bacon is in this opinion of Hawkins expreſsly. 
19 See vo. 4. edit. 1740.) p. 41. on explaining this maxim of Engliſh 


4 law. In criminalibus Sufficit generalis malitia, c. where he ſtates 
up caſes very ſimilar to the cafe here argued. 
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when the party killed, or intended to be killed, was 
flying, 0 had no weapon, as in this caſe, and the paſ.. b 
fon in ſuch circumſtances reſolves itſelf ſimply into 
revenge, which no law ever ſuſtained to alleviate or 
palliate murder; for there the malice prepenſed is 
clear and evident. | 

Bur then, if it be conſidered in the preſent caſe, 
that the party affronting or invading, is not only ſet 
forth to haye fled, and to have had no weapon in 
his hand, but that he eſcaped ; what colour is there, 
upon theſe principles, to alleviate the killing of a 
perſon interpoſing to prevent the miſchief, when 
there was no reſiſtance upon the part of any perſon 
whatſoever, as in the cafe of a combat, and where 
It was voluntary as to the perſon piving the wound, 
in regard he could have ſtopped when Briageton fled, 
which cannot be faid with regard to the Welſhman 
who threw the hammer ? 

To conclude this matter, It appears pretty evident, 
the circumitances offered in exculpation afford, by = 
the law and practice of Scotland, no relevant de 
tence, ſuppoſe the perſon killed had been the pro-; 
voker, much leſs in the cafe where the perſon killed 5 
generouſly interpoſed to prevent the miſchief, ha- 
ving given no colour or cauſe of provocation, having 
no weapon, and where the perſon, againſt whom the 
invaſion is faid to be meant, was without drawn ſword 
and flying: The murder in theſe circumitances muſt 
have proceeded either from rage and revenge, which 
no law can ever favour, ſince laws were made, and jud- 
ges appointed, that private perſons ſhould not attempt 
judging in their own caſe, and to bridle the unruly 
paſſions of men, or from ſet purpoſe and deſign to kill 
the defunct, from former reſentment. And what adds 
to the preſumption of the laſt, is the nature of the 
wound, quite through the body, and that the {word 
went through the back, lower than where it pierced the 


belly; which excludes all poſlibility of pleading, that 
the 
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the Pannel's ſtumbling might have puſhed it forward, 
2 becauſe, by the nature of the thing, had he ſtumbled 
after the ſword pierced the defunct's body, it muſt 
have raiſed the point of the ſword, ſo that it could 
not have pierced lower in the back than in the 
belly. | 
= the fir branch of the libel, the Purſuers 
think it unneceſſary to open the particular circumitan- 
ces from which the Pannel's cauſeleis ill-will and te- 
ſentment may appear againſt the defunct; that is matter 
of evidence, and upon which no interlocutor in the 
relevancy can paſs, and mult ly in the breaſt of the 
aſſize: And againſt this relevancy no exception or 
colour of exception can be pretended to ly, And as 
to the ſeparate relevancy, and art and part, what is 
offered to be proven, That the defunct thruſt himſelf 
in a manner upon the Pannel's ſword : As it is of too 
delicate proof, and was repelled in the caſe of Hamil- 
ton of Green, it is believed the Lords can have no re- 
gard to it. And as for the drunkenneſs and provo- 
cation, eſpecially where the provocation is ſaid to 
have been given by a third party: If it were ſuſtain- 
ed, it muſt turn up what have been thought the foun- 
dations of the law of Scotland, and ſtand in oppoſition 
to all the practice that can be diſcovered from the 
books of. adjournal. And the allowing ſuch deiences 
as might poſſibly have ſome colour in the law of Eng- 
land, to be proven, would be of dangerous conſe- 
quence in the law of Scotland, where the purſuers are 
tied up to a preciſe relevancy : So that the procedure 
in that part of the Iſland, in trials of this kind, unleſs 
the whole form of trial were adopted in our law, 
would open a door for leaving murders unpuniſhed. 
The law of Scotland alone can be the rule in this caſe; 


: 2 tho”, at the ſame time, it is believed, that the /pectes 
= Fadi, as ſet forth by the Pannel, wauld be ſufficient 
warrant 


18 


warrant for a verdict of user even according to 
the laws and practice of England. 


In reſpect whereof, &c. 


CHA. ARESK INE. 


INFORMATION for Tape 


Corners of Finhaven, Pannel ; 
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SUSANNA Counteſs of Strathmore, the Ho- 
nourable Mr I AMES Lyon, Purſuers, and 
his Majeſty's Advocate, for his Fighneſss Inte- 


reſt. 


G wiz, fn, . % hop A A ya Was wh on 


H E faid James Carnegie of Finhaven ſtands 

1 indicted before your Lordſhips of WILT VI 
and PREMEDITATE MURDER and HOMq- 

CIDE ; in fo far as, Having a cauſeleſs ill-will and re- 
ſentient againſt the deceaſed Charles Earl of Strathmore, 
he conceived a deadly hatred and malice againſt him ; and 
(on the day libelled) “ did, with a drawn ſword, 
© without the leaſt colour or caufe of provocation 

e then given by him, invade the ſaid deceaſed Karl, 
and did baſely and feloniouſly murder and kill him, 
„by giving him a wound therewith in the belly, 
&« whereof he ſoon after died. At leaſt, Ar the time 
« and place deſcribed, the ſaid Charles Earl of Stratb- 
« more was, with a drawn ſword, feloniouſly and 
10 barbarouſiy wounded, and died of the ſaid wound 
« within a few days thereafter; and that the Pannel 
« was art and part in this murder. And the Indid- 
ment 


— — 


E 
« ment concludes, By all which it is evident, That you 
& are guilty, art and, part, of the crimes- of wilful 
« and premeditate Murder and Homicide, or one or 
« other of them, at the time and place; and in the 
& manner above ſet forth.” 3 
Tux Pannel was brought to your Lordſhips bar, 
upon the 15th of July current, to plead to this indict - 
ment, where he appeared under that deep melancho- 
ly and depreſſure of ſpirit with which a man and chri- 
titian, mutt be loaded, who finds himſelf accuſed, not 
only of ſhedding of blood, but of ſhedding the blood 
of one, whoſe perſonal character and qualities drew, 
from all who had the honour to know him, the high- 
eſt eſteem and regard; and for whom the Pannel 
himſelf had all the honour, entire friendſhip, fincere 
affection and high reſpect, that either his rank, per- 
ſonal merit, or great benevolence; could call for; 
and of having done this barbaroufly, from premedi- 
tated malice, deadly hatred, and felony forethought. 
Fou Lordſhips having put the queſtion to him, 
in the ordinary way, What he ſaid to the indictment? 
He expreſſed himſelf in theſe words; | 
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5 My Lo R Ds, 


60 1 Find myſelf accuſed, by this Indictment, of 
1 maliciouſly murdering the Earl of Strathmore; 
„but, as to any il}-will, malice of defign to hurt 


dc the Earl, GOD is my witneſs, I had none: On 
"= © the contrary, I had all the due regard, reſpect and 
#7 <©« kindneſs for his Lordſhip, that I ever had for any 


% man. I had the misfortune that day to be mortally 
« dtunk, for which I beg GOD's pardon ; ſo that, 
as J muſt anſwer at GOD's great tribunal, I do 
not remember what happened, after I got the af - 
front your Lordſhips will hear of from my law- 
« yers. One thing 1 am ſure of, if it ſhall appear 

| that 
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ce that I was the unlucky perſon who wounded the 
„% Earl, I proteſt before G OD, I would much rather 
te that a ſword had beer! ſheathed in my own bowels. 
« And further, I declare, That I do not ſo much as 
6 remember, that I ſaw the Earl after F came out of 
e the kennel, and even not ſo much as the drawing 
„ of my ſword: and therefore I cannot acknow - 


*© Jedge the libel, as it is libelled.“ 


From theſe words fo expreſſed, it is evident, in 
what a diſmal ſituation of mind, this unhappy Gen- 
tleman muſt be. If what he hath ſaid be true, he 
cannot be guilty of the malicions murdering the de- 
ceaſt Lord; yet he may have been the unhappy in- 
ftrument of his unfortunate death ; ; and what a bitter 
reflection that mult afford, all circumltanees, parti- 
cularly that of friendſhip, confidered, will occur to 
every generous man : It may produce thoughts more 
afflicting than that of death itſelf. 

Tax Counſel for the Pannel, in the entry to the 
debate, judged themſelves under a neceſſity, from the 
great honour all of them had for the perſon of the de- 
ceaſt Lord, and always will have for thoſe who re- 
main of his family, and from the particular obliga- 
tions of friendſhip that ſome of them owcd him in 

a more diſtinguifhed manner, to declare, that if they 
42 the leaſt apprehenfions, that his Lordſhip's death 
had happened by, or from any deſign or intention of 
the Pannel againſt his life, that no motive, even of 
relation or natural tie to the Pannel, would have in- 
duced them to open their mouth in his defence ; but 
that innocence is always preſumed, and that the cir- 
cumſtances, ſo far as yet appears, ſeem to ſet forth 
the action as a fatality, and not a degn, juſt ice and 
duty called upon them to give their weak aſſiſtance, 


until the matter appeared in another light. 
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Tux fact. as laid in the libel, is in very general 
terms, 2 and thoſe circumſtances from which the na- 
ture of the action falls to be determined, and which 
are material for the Pannel's defence, being entircly 
omitted, the Procurators for the Pannel were obliged 
to ſet forth the caſe as it truly happen el, according 
to the information given them; which, by our law 
and form, they are enabled to do, without owning 
the libel, or admitting even thoſe facts, which in the 
recital, according to information, they are led to 
narrate: And the account given of it was, 

« THAT, on the gth "of May laſt, the deceaſed 
& Earl of Stratbmore, the Pannel, and ſeveral others, 
© were called to be preſent at the funerals of a daugh- 
ce ter of Patrick Carnegy of Loures, a near relation of 
the Pannel's; That they dined together at the Gen- 
„ tleman's houſe, where they drunk a good deal, all 
in friendſhip and familiarity, without the leaſt ap- 
<< pearance of quarrel or difference: Thar, after the 
* burying was over, they, together with the Lord 
** Roſehill, Mr Thomas Lyon, and Mr Lyon of Bridge- 
„ton, and other Gentlemen, went to one Clerk Dick- 


ſon's, a tavern in Forfar, where they drunk en 


9 plentifully, and where the Panne] happened to be 
** overtaken with too much liquor: That all this 
„ while, nothing but friendſhip appeared betwixt the 

e deceaſt Earl and the Pannel; but that Bridgeton 

* was from time to time bearing hard upon the Pan- 

* nel; and by the whole tenor of his converſation, - 

90 endeavouring to fret or affrant him, 

« AFTER this, the Pannel waited on the Lord 

„ Strathmore, at the Lady Auchterhouſe's, where his 

Lordſhip went to viſit, and Bridgeton followed them, 

** thither, and in that houſe begun the former way 

« of converſation, making the Pannel's family con- 

** cerns the ſubject of his diſcourſe, in the molt pro- 

” voking manner, aſking him in a jibing way, to 


« ſapply 


* 
PPP. 
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** ſupply a Lord in a the _— with money, pulling 
and pripping him by 


„him rudely by the breal 
the wriſt, and ſtriking his hand againſt the table, 
telling him, he muſt give that Lord ſuch a ſum at 
* that time; then inſiſting, That he ſhould give him 
* the choice of his daughters; and {till gripping him, 
* and daſhing his hand in the foreſaid rude manner, 
told him, he would have him promiſe to do ſo; 
* and aſking him, in an inſolent way, what, would 
ehe not do it? Then telling him, if it were his caſe, 
« if he refuſed, he would maul him, ſhaking his 
e hand in the Pannel's face. After this, in a ridi- 
„ culing way, deſiring him to ſertle his eſtate in a 
ce certain manner, ſince he had no ſons of his own; 
te then upbraiding him with his debt. All which, 
the Pannel bore with patience, and endeavoured 
to ward off the diſcourſe, when Bridgeton ſtill in- 
« ſiſted in the moſt provoking way. And that 
Fs Bridgeton likewiſe uſed very great rudeneſs to the 
% Lady in whoſe houſe they were; particularly, 
« when ſhe in civility offered him a glaſs of brandy, 
che, ſeeing the Pannel already overtaken with drink, 
« defired the Lady to give it to him her brother; and 
** upon her ſaying, that lere brother did not ſeem to 
« want it at that time, he gripp'd her by the arm fo 
„ rudely, as to make her complain, and ſwore by 
& GOD, her brother either ſhould drink it, or ſhe 
£ ſhould drink it herſelf; and perſiſted in this way of 
« doing, till the Lord Strathmore thought it proper 
„ to break off the viſit, and ſa went out of the 
% houſe. 

„That Hnbaven and Bridgeton fallomed the Earl, 
« and when they came to the ſtreet, ſome words 
“ paſſed, and Bridgeton uſed the expreſſion, God damn 
„% him, meaning the Pannel, and with that gripped 
him by the breaſt, and puſhed him into a dirty ken- 


J nel two feet deep, over head and ears, where, in 
the 


7 
3 


EN 


the condition he was, he might have been fino- 
thered, if a ſervant of the Earl's had not helped 
him out, who at the fame time expreſſed his indig- 
nation at the action he had feen, by theſe words 
addreſſed to Bridgeton, Sir, ibo“ you be a gentleman, 
you are uncivil. 
„ That Bridgeton, after having ſo flung the Pan- 
« nel into the kennel, leaving him there, walked 
« forward; at the ſame time turning about, and 
&« folding his arms acroſs his breaſt, ſcornfully laugh- 
« ed at him in that condition. 

« That the Pannel being helped out of the ken- 
« nel in manner forefaid, immediately drew his 
« ſword, and in a juſt paſhon, purſued Bridgeton with 
% a ͤſtaggering pace: And Bridgeton run towards 
« the Earl of Strathmore, whoſe back was then to 
« him, and endeavourcd to pull out his ſword ; at 
* which time the Pannel coming up with Bridgeton, 
& made a puſh at him; in which inſtant the Earl 
e turning haſtily about, puſh'd off Bridgeton, and 
&« threw himſelf in the way of the ſword, by which 
<« he received the fatal wound.“ | 

THEsE are the unlucky circumſtances of the fact, 
as the Lawyers for the Pannel have been inſtructed to 
plead: And from it as ſo ſtated, the defence inſiſted 
upon for the Pannel was, That the act of killing is 
not murder, nor capital, where there js no malice nor 
forethonght againſt the perſon killed, either proved 
to have been conceived and retained at any time pre- 
ceeding the act of killing, or preſumed from the 
circumſtances to have preceeded the act immediately 
before the committing of it: But that in this caſe, 
there is no antecedent malice ſpecified or libelled ; and 
therefore it muſt be taken for granted, that there 
was none, And as to preſumed malice immediately 
preceeding the act, that the circumſtances entirely 
exclude that preſumption ; firſt, Becauſe, as the fact 

1 . is 


1 


is laid, any blow or puſh that was intended, was 
made at, and deſigned for Bridgeton, and not againſt 
the Earl of Strathmore; and ſince the initium facti is 
to be conſidered, as well as the event, a puſh begun 
and intended againſt Bridgeton, could never be the 


foundation of a preſumption of malice againſt the 


Lord Strathmore, the perſon killed, without which, 
the killing could not be capital, but in this caſe was 
merely caſual and accidental, it having happened by 
the Earl's unluckily turning about in the time of the 
Pannel's very act of puſhing againſt Bridgeton, where- 
by the Earl received the fatal wound. 20, That 
the pannel could never be more criminal in having 
killed the Earl of Szrathmore by a thruſt directed at 
Bridgeton, than he would have been if he had killed 
Bridgeton himſelf ; but that ſo it was, that if he had 
killed Bridgeton, after the provocation given in man- 
ner above ſet forth, that it would have been con- 
ſtructed only as ee or culpable homicide, with- 
out forethought, becauſe done ex incontinenti, & ex ſubi- 
10 impetu, & calore Juſtæ iracundiæ; yea, in ſome 
meaſure in ſelf-defence, ſince the pannel having been 
thrown into the kennel, even to the danger of being 
ſaffocated, he had reaſon after that to expect the 
wortt from Bridgeton, ſince no Gentleman will throw 
another into a puddle, who is not ſuppoſed to be rea- 
dy to go further, as he cannot but expect the ſtrong- 
eſt retortion of the injury; and that the panne] had 
the more reaſon to think ſo, that Bridgeton immedi- 
ately betook himſelf to the Earl of Stratbmore's ſword, 
and endeavoured to pull it out, having none of his. 
own, by reaſon that the known ferocity of his cha- 
racter and behaviour is ſuch, that the country gen- 
tlemen of his acquaintance decline to kgep compa- 
ny with him, if he wear any arms: In ſuch caſe the 
pannel was to expect the worſt, and fo was in ſome 


meaſure in his own defence, altho* he may have ex- 
ceeded 
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eeeded the moderamen inculpatæ tutelæ; which exceſs 
in ſuch circumſtances, would not be puniſhable by 
death, but only by an arbitrary puniſhment. 

AND in ſupport of this defence, the Counſel for the 
Pannel ſhall now, in this Information, endeavour, 
though ſomewhat out of the order of their pleading, 
to follow the Information given in for the Purſuers. 
And firſt, To ſhow your Lordſhips, that killing in 
ſuch circumſtances was not capital by the divine law, 
or law of Moſes. 2do, That it was not capital by the 
common law, which we in great meaſure follow in 
matters of that kind. 3ʃio, That it was not capital 


by our own ancient law. 470, That our ancient law 


in that particular is not altered by the ſtatute of Char- 
Jes II. Fto, That the practice of the court is not 
inconſiſtent, but agreeable to what is here pled. And 
640, that the laws of our neighbouring nations are 
for moſt part conſonant to thoſe principles, as well 
as the judgment of foreign courts. 

AND to begin with thè divine law, it may be di- 
vided in two : firſt, the law of nature, which is the 
firſt of all laws, and hath no other author than God 
Almighty himſelf, 2do, His will revealed by wri- 
ting, particularly in the laws delivered by Moſes. 

AnD as to the law of nature, one of the firſt 
principles ſeems to be, that every action mult be con- 
ſtrued and regulated from the intention of the actor. 
Every action whatever, except in ſo far as it is con- 
joined with the will and intention of the agent, dif- 
fers in nothing from the action of an irrational crea- 
ture; yea, if we may ſo ſpeak, as to call the opera- 
tion or impulſe of an inanimate creature an action, 
the actions of man ſeparated from his intention and 
defign as a rational creature, differ in nothing from 
the actions of brutes, or the impulſe of things ina- 
nimated ; and conſequently that action, be what it will, 
can neither be crime nor virtue-; it is a mere impulſe 
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or motion, not properly ſubject to laws or rules. But 
then indeed, when it comes to be conjoined with the 
intention, or, which is the ſame thing, conſidered as 
the action of a rational agent, there it comes to be 
ſubject to laws, to be conſidered as criminal or vir- 
tuous: Or if it appear to be accidental, ſo as to have 
depended upon no will nor deliberation of reaſon, 
then it returns to be of the nature of the act of an 
irrational creature, or inanimate ſubſtance, and is 
ſubjected to no penalty, nor yet capable of receiving 
a reward. The plain conſequence of which is, that 
it is the animus alone that determines the nature of 
the act; and if the animus or intention was criminal, 
then, by the law of nature, the action itſelf amounts 
to a crime. On the other hand, if it be good and 
virtuous, the act is laudable by the law of nature, 
ſuppoſing even a bad conſequence ſhould follow. But 
in the third place, if the action truly ariſe from no 
intention or principle governing that action, it is nei- 
ther laudable nor puniſhable, it returns to be of the 
Kind already mentioned, the ſame with the like act 
of an irrational creature, or the impulſe of an ina- 
nimate ſubſtance, moved by a cauſe extrinſic to it- 
ſelf. And the conſequence of all this is, that by the 
primary law of nature, the intention muſt make the 
crime; and therefore if there appear no intention to 
commit that particular fact which happens to be com- 
plained of, it is not a crime, notwithitanding of a 
bad conſequence ; it is conſidered as a fatality. 

Axp the application is plain to the preſent argu- 
ment, that if the unfortunate act of killing the de- 


ceaſt Lord did not flow from any intention to him 


directed ; then that act is not by the law of nature a 
criminal act, however the antecedent acts directed 
againſt another may be criminal. It is another que- 
ſtion, how far a rational agent, verſans in illicit, is 
bound for conſequences that did not fall under his in- 

| tention * 
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tention? We fhall afterwards endeavour to ſhew, 
that that is neither a queſtion in the law of nature, 
nor in the divine law; but is a' queſtion ariſing from 
the municipal laws of particular kingdoms, or at far- 
theſt from the law of nations, ſometimes called the 
X /econdary law of nature. 1 

2s this point, that the intention directed towards 
the act committed, muſt govern the action, ſo as to 
render it crimina! or not, according to the firſt prin - 
ciples of the law of nature, ſeems to be pretty plain, 
if we retire our thoughts from other after- laws; ſo 
MW indeed it is confirmed and illuſtrated by the written 
law of God, as delivered by Maſes, with regard par- 


9 ticularly to the queſtion of manſlaughter. It is al- 
moſt unneceſſary to obſerve, that whether the reme- 
duo againſt the penal conſequences of actions, com- 
RE mitted without intention, was in form of an abſolvi- 
tor upon the trial, or by having acceſs to a city of re- 
fuge; it is the ſame thing: The queſtion is, what 
vas to be the puniſhment that was to take effect? If 
the puniſhment was to be ſtopt in that form, by fly- 
ing into a city of refuge, the principle of law is the 
X ſame, as if the effect had been to be ſtopt in any o- 


ther way. And. juſt fo, as we will afterwards have 
2= occaſion to notice, it is the ſame thing as to our Jaw, 
= whether the manſlayer was to be ſafe, by flying into 
= gyrth or ſanctuary, according to the old law, or 
now to be ſafe by a judicial abſolvitor or reſtriction 
of the puniſhment, And juſt ſo with regard to the 
law of neighbouring nations; it is all one, whether 
a man is to be freed by benefit of clergy, or ſuch o- 
ther form, if he is to be free. The foundation que- 
7 {tion 1s only, what was the puniſhment that neceſſa- 
rily, cum effefu, falls to inflicted upon a homicide 
of ſuch and ſuch a kind; and as in this caſe, upon a ho- 
*X micde committed without forethought or malicious in- 
tention directed againſt the perſon that hath ſuffered ? 
= And therefore if, by the Meſaick law, one in the pan- 
| F* | 
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nel's circumſtances was to have the benefit of a city 
of refuge; the argument concludes, that by that 
law he would not have been ſubjected to the pain of 
death. Indeed we believe we will be able to go a little 
further to ſhew your Lordſhips, that, according to 
the opinion of the moſt learned interpreters and 
Doctors of the Few law, the benefit of the city of 
refuge was ſcarce neceſſary in ſuch a caſe as that 
which is now before you. 

In the xix. chap. of Deuteron. the cities of refiigs 
are appointed to be ſeparated in the midſt of the land, 
that every ſlayer may fly thither: And his is the 
caſe (ſays the text) of the flayer, which ſhall fly thither, 
that be may live: Wheſo killeth his neighbour ignorant hy, 
whom he hated not in time paſt ; or, as it is ſaid to be 
more literally in the Original, from yeſterday the third 
day. By this text your Lordſhips ſee thoſe two are 
conjoined as explicatory of one another, ignorantly whom 
he hated not in time paft ; and ſo the word zgnorantly is 


put in oppoſition to hatred in time paſt, and by that 


means the ſenſe is plain, that; by rgnorantly is not 
. meant, without knowing that he kills his neighbour, 
but without a foreknowledpe, a foreſight, a *fortner 
ratiocination and defign : In which ſenſe, knowledge 
is moſt frequently taken, becauſe it is impoſlible ta 
maintain, that if a man ignorantly kill his neighbour, 
even whom he hated before, taking the word 7gno- 
rantly in that ſenſe, of his not knowing that he kills 
him, or killing him by mere accident, without his 
knowledge, can be liable as a murderer ; becauſe it is 
Impoſſible to conjoin even previous enmity with ac- 
cidental ignorant killing, ſo as to make out a crime 
of murder; that were excceding inconſiſtent with e- 
very principle of reaſon, far more with a law flow- 
ing from infinite perfection. But then the matter is 
fully explained by verſe 11. of that ſame chapter, 
which determines when a man is not to have the benefit 
of the city of refuge ; but if any man hate his neighbour, 


and ly in wait for hin, and riſe up againſt him, and ſmite 
bim 
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Vim mortally that he die, and flieth into one of theſe cities : 
then the elders of his city ſhall ſend and fetch bim thence, 


4 and deliver him into the hand of the avenger of. blood, tbat 


he may die. Here are both ſides of the queſtion put, 
the one fully to explain the other; the latt to explain 
what is meant by inoramly, whom he hated not in 
time paſt. The laſt text does by no means ſay, that 
if a man ſmites his neighbour whom he knoweth, al- 
though without hatred, and without lying in wair, 
and without riſing up againſt him, that he ſhall ſure- 
ly die; but on the contrary, puts the iſſue of his dy- 
ing upon his hating of him whom he killed, and up- 
on his riſing up againſt him whom he did kill; and 
upon his lying in wait, that is, in other words, upon 
bis deſigning to take his opportunity from a preme- 
ditated malice : For indeed the meaning cannot be 
that of a formal lying in wait, or lurking in a paſſage 
where the perſon was to paſs ; but he who deſigns the 
thing, and takes his opportunity, lies in wait, iin the 
plain ſenſe of the text. Beſides, the word ignorantly 
very plainly imports, and carries under it that caſe 


.of a man's killing by miſadventure one whom he did 


not intend to kill, that is plainly ignorance as to 
him who was killed; and yet It will be true, that if 
he deſignedly kill one in place of another, mittaking 
the perſon, but deſigning to kill that perſon, as ſup- 
poſed to. be the other, he does not ignorantly kill 
the man whom he does ſlay, he kills him knowingly, 
although he miſtake the man. „ | 
Non is it of any importance, that the examples im- 
mediately ſubjoined in the 5th verſe, are inſtances of 
laughter intirely accidental; and where the ſlayer 
did really not know that he killed, that is an exam- 
ple, but not an example exhauſting the rule, which 
the 11th verſe fully clears, as not extending the ca- 
pital puniſhment to all who came not under the de- 
ſeription in the 5th verſe, but to thoſe alone _ 
„ ; hate 
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hated their neighbour, lay in wait for him, and roſe up 
againſt him. 

AND though this is plain enough from that part 
of the law, yet the matter is indeed more fully ex- 
plained in xxxv. chap. of Numb. where there is ano- 
ther ordinance as to cities of refuge, and they are 
appointed to be ſix ; and the general rule is ſet down, 
That every one that kills any perſon unawares, may fly to 
thoſe cities. Nothingean be plainer than the mean- 
ing of killing unawares, that is without deliberation, 
unexpectedly, without forethought, ex improviſo, ex 
inconſulto: Theſe are all ſynonymous, and according- 
ly the Septuagint tranſlation fo renders the words 
exeoloc, that is, involuntarily; and ſo likewiſe the 

ewiſh Doctors have explained it, as will afterwards 
e noticed. 55 

AFTER this the text goes on with an enlargement 

or amplification of that general law, And if he ſmite 


him with an inſtrument of iron (ſo that he die) he 


& js a Murderer, &c. And if he ſmite him with 
cc throwing a ftone (wherewith he may die) and he 
« die, he is a Murderer, Sc. Or if he ſmite him- 
with an hand-weapon of wood (wherewith he may 
« die) and he die, he is a Murderer.” Theſe are 
the amplifications; but then foHows the limitation in 
the 2oth v. But if he thurſt him of hatred, or hurl at 
him by lying of wait, that he die; or in enmity ſmite him 
with his hand, that he die: he that ſmote him ſhall 
ſurely be put to death; for be is a Muderer, &c. Here 
1s the limitation, he that killeth or thruſteth with an 
iron-weapon, is a Murderer, under the limitation 
introduced by the particle But, as an explicatory ex- 
ception to the generality of the rule, but if he thurſt 
him him with hatred ; that is, in other words, that 
he is a Murderer, if he thruſt him in hatred: And 


therefore commentators refer from this text to the o- 
ther in Deuterenomy, already cited, for explication of 


this, 


Re” 


{ as 1 


this; where it is ſtatuted, That if a Man bate his 
neighbour, and riſe up againſs bim, and ſmite bim; 
whereby they plainly underſtand, thruſting him of 
hatred, as the ſame with riſing up againſt him, and ſmit- 
ing him with hatred, ſo as to comprehend everymanner 
of killing with any weapon; and conſequently that this 
is not adiſtinct manner of killing, from what is expreſſed 
in the iõth verſ. but a quality adjected to the manner of 
killing, ſo as to make it capital, viz. That it muſt 
be done in batred. And this is yet more clearly ex- 
plained by the 22d and following verſes, where the 
oppoſition is ſtated berwixt thruſting ſuddenly and of 
enmity, with a direct reference to the 16, 17 and 
18 verſes, But if he thruſt him ſuddenly without enmity; 
or have caſt upon him any thing, without laying of 
wait; or with any ſtone wherewith a Man may die, ſce- 
ing him not, and caſt it upon him that be die, and was 
not his enemy, neither ſought his harm: then the con- 
gregation ſhall judge, &c. and hall deliver the flayer 
out of the hand of the avenger of blood. There all 
the three methods of killing before mentioned are 
referred to; thruſting, properly. appicable to the kil- 
ling with a ſword, but without enmity ; caſting any 
thing upon him, without lying in wait, or fore- 
thought, or with any ſtone, wherewith a man may 
die, the very thing expreſſed in the 17th verſ. and= 
from which he is deem'd to be a Murderer ; yet, if 
he was not his enemy, neither ſonght his harm, he 
is not a Murderer, he is not to die, but to be delt- 
vered from the avenger of blood. So that theſe 
three laſt verſes are a plain limitation of all that went 
before; the inſtrument, whatever it was, was to 
raiſe a preſumption, if a mortal one: But yet if ir 
appear the perſon was not Zthruft, or hurled at, or 
ſmitten in enmity, &c. the ſlayer was to be delivered 
from the avenger of blood. | 
NerTHER can it ſtumble your Lordſhips, that in 
the 22d verſ. are theſe words, ſceing him not, as if this 
| were 


* 46-1 


were one of the requiſites neceſſary for the ſlayer's 


ſafety, that he did not ſee the man whom he thruſt * 
at, or killed with a ſtone, though not done in enmi- 


ty: For, firf, Tis impoſſible to imagine, that the F_ 

words, ſeeing bim not, however they might refer to 

the caſe of throwing a ſtone, can have any reference 

i to the words, thruſting without enmity. How can RF 
| a man thurſt at him whom he ſeeth not? or, How [@- - 
23 can he ſmite him whom he ſeeth not, in any proper 
ſenſe of Smiting ? And therefore 'tis plain that, as 
| | to the thruſting, the only limitation is, that it be 
done without enmity. But, 240, Your Lordſhips % 
will obſerve, that the word Him in that ſentence, 
| ſeeing him not, is not at all in the original; it is an 
A adjection of the Tranſlators, and as ſuch, is diſtin- 3 
| guiſhed in different characters in any correct editions / / 8 

| of our Bibles, and indeed is an erroneous adjection: 

; The words ſhould be only ſeeing not; and — 4 

| the tranſlations ought not at all to be by the partici- 

ple ſeeing, but, according to the Idiom of the Latin 
| language, by an adjective, ſuch as, improvidus, im- 
EZ pꝛ̃rudens, or the like; and, according to our language, 
ä by a ſubſtantive and adverb, ſuch as, without 1 
forefight : And fo the Septuagint does tranſlate it in 
"theſe words, » ede, which, in our language, is di- 
| rectly without foreſight, that is, without premedita- 
| tion or anterior deſign to give the ſtroke. And fo 
| the ſenſe comes out, that where a thurſt or blow of 


I. *- 


that kind is given, without enmity, foreſight and 3 

remeditation; or, in other words, /ine dolo, that 
there death was not to follow, but the ſlayer to 
have the benefit of the City of refuge. And that 
the molt ancient lawyers, and Zewiſh Doctors them- 
ſelves, have underſtood the ſcope of the Meoſaick 8 
law to be ſuch, is the next point we are to endea- 
| your to ſhew your Lordſhips. = 
AND, in the frft place, We beg leave to refer to | 

| an 
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an ancient treatiſe, called Moſaicarum & Romanarum 
Legum Collatio, laſt publiſhed by the learned Schulten, 


with his own notes upon it; in the firſt Tit. of 


which, De Homicidiis caſu, V. voluntate, 9 5. are 
thoſe words, Item de caſualibus bomicidis Moiſes lega- 
liter dicit, Si autem non per inimicitias immiſerit ſuper 
eum aliquod vas non inſidians, vel lapidem, quo moriatur, 


non per dolum (your Lordſhips will pleaſe mark thoſe 


laſt words) & ceciderit ſuper eum, & mortuus fuerit, 


A neque inimicus ejus, &c. liberabitis nas 


Here is directly fer down, by way of paraphraſe, 
the ſenſe of the 23d ver/e of the xxxv. Chap. of Numb. 
before cited; and in place of theſe words, ſeeing not, 
the paraphaſe of this ancient Collater is expreit by 
theſe words, uon per dolum ; which ſhews what un- 
derſtanding he had of the words, directly congru- 
ous to what we have above ſet down, and, as we 
apprehend, to be the Septuagint tranſlation; and this 


paraphraſe the annotator approves of as the juſt 


meaning of the text. 

Bor we beg leave to give your Lordſhips another 
great authority, who founds his opinion upon the no- 
tions of the J7ewiſe' Doctors, or rather ſets forth 
what they all agreed on to be the import of the 
Mejaick law on this head, and that is the great and 
learned Selden, in his treatiſe, De jure naturali & 
gentium, juxta diſciplinam Hebræorum, Lib. 4. Cap. 2. 
The title of which is, De homicidio involuntario, ſeu 
quod caſu faflum aut errore, There the learned 
Author takes notice of all the texts upon this ſubject, 
and of the Jeiſb. Doctors who had wrote upon it, 
whoſe names we need not trouble your Lordſhips to 
repeat, but refer to the quotations Selden makes. 
That learned author takes notice of three ſorts of 
Homicide, which he and the Jewiſh Doctors recko- 
ned to be involuntary, according to the Moſaick law, 
and not to be puniſhed with death: The Firſt is, 

© what 
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what is merely accidental, The Second is, where 

the killing was not merely accidental, but as he ex- 
preſſes it, prope accedens ad violentiam. The Third 
we beg leave to fet down in his own words, as co- 
ming up directly to our caſe, 4Yertia autem homicigit 
involuntarii ſpecies eſt, ubi qui alium occidit ex errore 
quidem aut ignorantia, que tamen prope accedit ad id quod 
ſpontaneum eſt ſeu voluntarium; veluti ubi quis alterum 
occidere volens, alterum jactu aliterve perimit, aut ubi 
Jatiu ſive ſaxi ſive teli in hominum catum, cujus nec 
ignarus qui jecerit quis occiſus: adeoque intervenerit cul- 
pa latiſſima. Ex tribus hiſce homiciati involuntarii ſpe- 
ciebus, nulla eft que morte ex ſententia forenſi ordinaria, 
five in Ebres aliove circumciſe, ſive in proſelyto domici- 
li, aut gentili alio puniretur. Nam in univerſum pro- 
nunciant bomicidam nullum, ſeu qui non ſponte ſcelus 
patraret, fic foro puniendum. Yea, he goes further, 
Thar, in this laſt caſe, according to the ZFewriſh Doc- 
tors opinion, there was no need of going to the ci- 
ty of refuge, for that the avenger of blood had not 
a power in that caſe to kill. | 

WE apprehend, nothing can be more direct or 
ſtrong to the preſent caſe, than that authority which 
is laid down, as the univerſal opinion of the Fewiſh 
Doctors, which we hope does does deſerve ſome re- 
gard in the interpretation of the Mofaick law. 

AND this naturally leads us further to obſerve to 
your Lordſhips what we infinuated before, that the = 
queſtion ſtarted by Roman and modern lawyers, how 6 - 
far a perſon that intends to kill one man, is liable to bo 
the pain of death if he kill another? hath ro foun- = 
dation in the Moſaick law, either from the texts, or 6: 
the opinion of thoſe Fewiſh Doctors. As to the 3 
laſt, your Lordſhips ſee, that Selden from them, di- 
rectly ſtates the caſe, ubi quis alterum occidere volens, 1 
alterum jactu aliterve perimit; and he and they de- 8 


termine that to be an \involuntary homicide, not 
puniſhable 
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puniſhable with death; and we apprehend, that in 
this they are founded in the words of all the texts, If 
any man hate his-neighbour, and ly in wait for him, 
and riſe up againſt him, and ſmite bim mortally, that he 
die: Not one word here of riſing up againſt one 
and killing another; not a word of hating one, and 
in conſequence of that hatred killing another: That 
was a Caſe which did not fall under that law. The 
hatred and the riſing up, was, by that law, to be a- 


gainſt the man who was killed; if another by fatali- 


ty happen to be killed, that was a different caſe, it 
was an involuntary homicide; the crime there was 
not the killing, bur ſtood upon the riſing up againſt 
him who was not killed; and ſo the puniſhment was 
for invaſion, but not for killing. The texts in the book 
of Numbers are all to the ſame purpoſe : F he ſmite 
him who is killed of hatred, or hurl at him by laying of wait 
that he die, or in enmily ſmite with his hand that he die, 
&c. where all the rules are ſtill directed towards the 
perſon alone that is killed; and that of killing ano- 
ther, when the ſtroke was not deſigned at him, is 
quite left out of the caſe. And the application of 
this reaſoning to the preſent unhappy accident, is too 
evident to need enlargement. If it appear that the 
puſh was aimed at Bridgeton, that the enmity was 
againſt him, and not apainit rhe deceaſed Lord : then, 
whatever be the conſtitution of the Roman, or more 
modern laws, the preſent caſe is quite out of the de- 
ſcription of the Meſaick law, concerning this article 
of manſlaughter. - 5 | 
War hath been already ſaid at ſo great length, 
does fully obviate what is offered in the Purſuers in- 
formation in way of anſwer. It is true, that the 
general rule in the divine law is, That whoſo ſpeddeth 
man's blood, by man -fhall his blood be fhed; and 
ſo, by the ſixth commandment, the prohibition is ge- 


neral, Thou fha!t not kill: Let even the command- 
| ment 
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ment itſelf. alin of exceptions 3 ; ſuch as, killing in 
ſelf-defence, and killing in execution of juſtice, and 
killing in proſecution , of juſt war, and the like. 
The other rule likewiſe admits of exceptions, not ſo 
as entirely to juſtify the killing, and to make the act 
lawful, but yet ſo as to excuſe from the pain of death. 
The texts already noticed are expreſs, that a man's 


blood may be ſhed, and yer the blood of the ſhed- 


der not be required on that account. The queſtion 


is, whether this misfortunate Pannel's caſe comes not 


under the exceptions? And that we have already 
diſcuſſed. 

SUL poſi ition, “ That, by the law of Moſes, death 
* of a ſuddenty was plainly capital, and that the flay- 
* er had the benefit of the city of refuge, only 
* where the ſlaughter was by mere misfortune,” is 
aſſumed without ſufficient foundation. *Tis plain, 
that he who thruſts without enmity, does not kill 
the man by mere caſualty: The a& from which 
death follows, is a voluntary act, altho' without en- 
mity : And altho' the killing is involuntary, and ſo 
can never be ſaid to be merely caſual in the ſenſe the 
Purſuers would take the words ; neither are the words 


in Exodus, If a man ly not in wait, but GOD deliver © 


him into his hand, in the leaſt contrary to what hath 
been advanced: For it is moſt properly ſaid, that 
where the act is without the deſign of the killer, 
without enmity, and without hatred ; that there, in 
ſo far as concerns the killing, Gop hath delivered 
the man into the hand of the ſlayer. The plain 
meaning is, That where a man is killed, not with 
deſign, but that the thing happens by the over-ruling 
hand of pravidence, permitting things of that kind, 


in his ſovereign. wiſdom, and from his ſupreme pow- 


er; that there the perſon i is delivered to death by the 
over - ruling hand of God. And where could ever 


this be more properly applied, than on the preſent 
melancholy 


* 
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melancholy occaſion, when the providential turning 
about of the unfortunate deceaſed Lord, * 
his receiving the fatal wound? 
Ir is likewiſe a poſition aſſumed without reaſon, 
„% That wherever a man was killed by a mortal wea- 
% pon, that was murder by the Moſaic Law.“ We 
hope we have already demonſtrated the contrary, If 
enmity and, forethought was required, (and we need 
only repeat that one text, which expreſſes the killing 
a man with a ſtone, wherewith he may die), there 
the text declares the ſtone to be a mortal weapon; 
yet for all that, in cafe of the circumſtances menti- 
oned in the other verſe, the ſlayer was not to die, 
but to be delivered from the avenger of blood: And 
this ſingle conſideration muſt be ſufficient to refute 
ſuch a poſition. Is it not poſſible for a man to uſe a 
mortal weapon, where there is no enmity, nor de- 
ſign to kill the perſon who is lain ? If it be poſſible, 
as it certainly is, then can we imagine that a law, ſo 
perfect as the divine law itſelf, could make a man 
guilty of murder, becauſe of the uſe of ſuch a wea- 
pon, where he really intended no more harm, than a 
man that uſed a weapon of another kind? Beſides, 
that in truth every weapon is a mortal weapon with 
which a man may be killed : And therefore, to ima- 
gine that the divine law laid ſuch a difference betwixt 
an inſtrument of iron, and one of another kind, is 
certainly to go too far. The law of Gop has put the 
matter upon a much juſter footing, to wit, the in- 
tention of the perſon ; which alone can diſtinguiſh 
his actions. | Hs. 
The Purſuers alſo fay, * That though the argu - 
© ment is good, That wherever the benefit of the 
« city of refuge was not competent, there the crime 
% was capital; yet it does not follow, that where 
« the power of the laws were ſuſpended, by the _ 
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„ali, that the puniſhment is not to be capital in a 
„ country where the jus aſyli takes no place.“ 

Bur, with ſubmiſſion, this is no ſolid way of ar. 
guing: the queſtion hitherto treated is, What was 
the law of Moſes, with regard to puniſhments in the 
caſe of Manſlaughter? If the puniſhment in any caſe 
was not capital, becauſe of the privilege of the a/y- 
lum, the concluſion. is juſt, That the All- wiſe Gop 
did not intend ſuch puniſhments ſhould be inflicted 
for ſuch an offence, and the form of granting the pro- 
tection for the puniſhment, does not alter the ſub- 
ſtance of the law. : i 

Tae next point undertaken to be illuſtrated is, 
That Manſlaughter, under ſuch circumſtances as oc- 
cur in the preſent cafe, was not, by the common law, 


puniſhable by death: And this argument muſt indeed 


be divided into ſeveral branches, ſuch as, 1-70, That 
culpable Homicide was not ſo puniſhable, and that 
Homicide committed upon ſuch high provocation, as 
was here given by Bridgeton, could amount to cu]- 
pable Homicide only. 240, That by 
deceaſed: Lord not having been intended to be killed, 
but the invaſion, whatever it was, intended apainit 
another; the killing the Eart was caſual, or at worſt 
culpable, nor puniſhable with death. 

AnD as to the firſt of theſe points, we ſhall not 
trouble your Lordſhips with infinity ef laws and opi- 
nions of Lawyers that might be adduced upon the 
point, but only take notice of ſome of the moſt re- 
markable, and which ſeem moſt appoſite to the pre- 
ſent caſe. And in the frft place, The foundation of 


the Roman law on this point, appears to have been 
laid down as early as the days of Numa: For the 
Roman writers take notice of a law of his in theſe 
words; In Numæ legibus cautum eſt, ut ſi quis impru- 
dens hominem occidiſſet, pro capite occiſi & natis ejus in 
concione offerret arietem. This law is taken notice of 


by 


that law, the 
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. folvi poſſe. And a little after, Et ex re conſtituendum 
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by Pithaeus, in his annotations upon the forecited 
ancient treatiſe, comparing the Moſaic and Roman 
law, with regard to this head of Manſlaughter, as 
agreeing preciſely with the law of Moſes; and the 
plain meaning of it is, That where a man kills ano- 
ther, altho” culpably, yet if it be /ine dolo per im- 
prudentiam, he is not to ſuffer death, but ro make an 


aſſythment to the neareſt relations of the perſon - 
killed: And the ſame treatiſe takes notice of a reſcript 


of Adrian's to the ſame purpoſe, directed to Taurinus 
Ignatius, approving of a judgment given in the caſe 
of one Marius Evariſtus, whereby the Proconſul had 
mitigated the puniſhment of Mauſlaughter upon that 
ground, That ſuppoſe it was done per laſciviam, and 
culpably, yet it was fine dolo, The words of the 
Reſcript are, Pænam Marii Evariſti refte, Ignate 
Taurine moderatus es ad modum culpue; refert enim, & 
in majoribus delictis conſulto alio quod admittatur an caſu; 


& ane in omnibus criminibus diſtinftio haec pænam aut 


juſtitiam provocare debet ant temperamentum admittere. 
And Schulten in his annotations, explains what is 
meant by caſu, in theſe words; Per caſum Hic intelli- 
gitur fieri quod non fit dolo, quomodo et quod impetu fit, 


caſu dicitur fieri, I. 1. § 3. ad leg. Cornel. de Siccar. 


Ubi pro cauſa, editiones veteres & gloſſam rette haberi 
caſu certiſſimum eſt. Which by the by, ſhows how erro- 
neous the Purſuers interpretation of the words caſus 


or caſual is, when they would reſtrict them to what 


is done by mere accident. 

Taz general rules of the civil law are plain on this 
point, That it is the animus qui maleficia diſtinguit; 
That there can be no murder, ine animo occidendi. 
But theſe general topics need not be inſiſted on, where 
the texts themſelves are ſo expreſs, ſuch as not only 


theſe already mentioned, but even that J. 1. 2. ad. 


leg. Corn. de Siccar. Divus Adrianus reſcripſit, eum qui 
hominem occidit, fi non occidendi animo hoc admiſit, ab- 
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boc, nam ſi gladium flrixerit, & in eo percuſſerit, indu- 
Bitate occidendi animo id eum admiſiſſe. But then he adds 
the exception, Sed / clavi percuſſit, aut cuccuma in 
rixa: quamvis ferro percuſſerit, tamen non occidendi ani- 
mo, leniendam pænam ejus qui in rixa caſu nagis quam 
voluntate homicidium admiſit. It is true that the Pur- 


ſuers, and indeed ſeveral of the Doctors, endeavour 


to turn this text the other way, by a plainly erro- 
neus interpretation and wrong pointing of the text. 
They pretend. That where a wound is given by a 
* ſword, there the animus is undoubtedly preſumed,” 
and fo far right as to the rule. But then the law ſets 


down the exceptions ; firſt, If the ſtroke be clavi aut 


cuccuma, ſuppoſe theſe be mortal weapons wherewith 
a man may die, yet becauſe they are not inſtruments 
expreſsly made for death, the preſumption is, that 


aberat animus occidendi, unleſs circumſtances make it 


appear otherwiſe. Then the ſecond exception is in rixa, 
guamvis ferro percuſſerit, although a man ſtrike with 


a ſword, yet if it be in rixa, ſuddenly, or upon a 


provocation given, tamen non occidendi animo,  lenien- 
dam pænam, becauſe in rixa, caſu magis quam volun - 
tate homicidium admiſit. Thoſe Doctors indeed who 


go wrong in the interpretation of this text, pretend, 


That the meaning of quamvis ferro is not, although 
he ſtrike with, a ſword, but would make the meaning 
to be, Although be ſtruck with an inſtrument of iron, 


and ſo make the word ferrum, and alſo thoſe words, 


in rixa, refer to other words, clave aut cuccuma; ſo as 
that the ſenſe ſhould be, if a man ftrike, clave aut 
cuccuma in rixa, although theſe be inſtruments of iron, 
he is not preſumed to have had the animus occidendi. 
But, with ſubmiſſion, as both the learned Noogd? and 
Schulten, obſerve upon that law, the interpretation is 
ſtrained, and indecdilliterate: For the word ferrum is 
never uſed in law in that ſenſe, but always does ſig- 


nify a ſword; and fo the expreſſion is the fame, but 


ornately 
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ornately repeated in other words, as if the Emperor 
had ſaid, in rixa quamvis gladio percuſſerit : And ſo 
the ſenſe is, that the animus is in general preſumed 
from the uſing a ſword, that it is not preſumed where 
the inſtrument is not an inſtrument made for death ; 
but if the killing happen in rixa, the animus is not 
preſumed, although the ſtroke be given with a ſword. 

AND this is likewiſe the opinion of the learned Gro- 
tius, in his annotations upon the text, in Numbers 
above cited, verſe 16. which, in the Latin tranſlation, is 
rendered, Si quis ferro percuſſerit ; on which Grotius 
hath this note, Mos Ebracorum multis verbis rem circum- 
logui. Senſus eſt; mortis eſſe pœnam qualicunque telo quis 
hominem occiderit. Ex telo præſumitur malum concilium, 
nifs contrarium appareat. There your Lordſhips ſee that 
author's opinion is as we plead, that the uſing a mor- 


tal weapon preſumes the deſign, but not præſumplione 


juris & de jure; for he adds, niſi contrarium appareat. 
Tux reſcript of the Emperor Antonine is likewiſe 
as expreſs on this head as can be, J. 1. Cod. de Siccar. 
Frater veſter rectius fecerit, fi ſe prefidi provinciæ obtu- 
lerit. Qui fi probaverit, non occidendi animo hominem a 
ſe percuſſum eſſe, remiſſa homicidii pena, ſecundum diſci- 
plinam militarem ſententiam proferet : crimen enim contra - 
bitur, fi et voluntas nocendi intercedat, cæterum ea quae 
ex improviſo caſu potius quam fraude accidunt, fato ple- 
rumque non noxae imputantur. Here the Emperor plain- 
ly ſets down theſe two things, firſt, That pena bo- 
micidii eſt remittenda, fi animum occidendi non habuerit. 
2do, That where the thing is done ex improviſe, 
there there is no animus; that *tis to be looked upon as 
done caſu, by fatality, rather than crime: But never- 
theleſs, that in ſuch a caſe there may be an arbitrary 
puniſhment, 3 5 N 
Tax Doctors of the Roman law ſeem to be una- 
nimous on this general point. Carpzovius, one of 
the ſevereſt criminaliſts, is moſt expreſs upon it ; 
| Ceſſat 
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Ceſſat porro pena ordinaria homicidii, ſi culpa vel caſit 


fuiſſet commiſſum bomicidium ; and goes on, quod adeo 
verume ſt, ut in homicidio lata culpa, dolo non aequipare- 
tur. Clarus is likewiſe as expreſs upon this general 
head; and ſuch ſhoals of others are by them quoted 
and referred to, that it were vain to repeat their 
names, or trouble your Lordſhips with quoting their 
words. We don't know that any lawyez of reputa- 
tion differs upon the genera] point, s 
Bor then indeed the queſtion comes, what is cul - 
pable homicide? And whether the preſent caſe falls 


under that deſcription? which is next to be illuſt ra - 


ted. And here we humbly inſiſt, that where the 
homicide is committed upon a ſudden quarrel, and 
provocation given, eſpecially by real injury, and that 
juarrel begun not by the killer; that this is no more 
than culpable homicide : And for this, in the f/f 
place, we oppone the law already cited, in rixa quam- 
vis ferro percuſſerit. And to the ſame purpoſe is the 
firſt law, §. 5. F. ad ſenat. conſult, Turpilianum, the J. 
2. Cod. de abolit. and the F. 2, I. 16. de pœnis; the words 
of which we ſhall not trouble your Lordſhips with 
repeating, becauſe they are the common texts found- 
ed upon by Doctors on this head. We have likewiſe 
for us the authority of all the ancient moral philoſo- 
phers; ſuch as, Ariſtotle, Plato, Plutarch, and many 
others, likewiſe commonly taken notice of by the 
lawyers.on this ſubje&. It is true, ſome of the ſe- 


vereſt criminaliſts, ſuch as Mattbæus and Carpzovius, 


don't admit the rule in general, but ſtill they admit 
as much as is neceſſary in the preſent queſtion : They 
don't allow, that where the killer is auctor rixæ, that 
he is at all to be excuſed, although the killing happen 
in calore iracundiæ; but then maſt of them do admit 
it, if the killer be not the author rixae, but be the 
perſon provoked, to whom a juſt provocation has been 
given, eſpecially by a real injury: and fo particularly 

| ; | Carpzovius 
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court of Lipſic is agreeable to this. 10G! $44 
a THERE is an adjudged; caſe very appoſite, publiſhed in a 
PW book, called Alphon/i Villagut Neapolitani Confultationes De- 
3 ciſzue, very learnedly reſolved. It is the Decifio 29. We 
2 Afhall tate the eaſe in the words of the Author, Quidam nobi- 
"3 lis Ragufinus fuiſſet verberatus, extra ( ſed prope ) eccleſiamm 
1 Fandtæ crucis caſiri Gravoſe, 4 quodam alto nobili Raguſino, 5 
n codem pacto evaginavit pugmotiem contra dittum uverderan. 
tem, ac in fugam jam converſiun & ipſum inſequens, unico vil- 
| nere ſibi inflicto n dicta eccieſia ¶ quam tle ingreſſus fucrat) 
dictam eccleſiam egrediens ſeæſe in 8555 dedis, & cum dictus 
derberator, ex ditto unico inflicto Tulnere tnira dictam eccleſiam 
mortuus eſſet. The cafe came to be be tried, at leaſt 
the. queſtions upon it, to be reſolved by the ſaid A. 
Pbonſus; where ſeveral queſtions occurred, but thoſe 
which are molt applicable to the prefent caſe are two: 
Firſt, An hiijuſmodi homicidium in eccleſia perpetratuni fuerat 
dicendum voluntarium nec ne, eo quod dictus nobilis in ſecutus 
friſſet illum ceſſanten a verberibits inferendis, ac ſie unico nl. 
nere mnflifto interfeciſſet? The ſecond queſtion is An dictus 
10b'lis prdicto modo ac de cauſa violaus diam inimunitatem 
eccleſtaſticum, veniat in foro ſeculari, & eccleſiaſtico pena ordi- 
naria plectendus, vel ſolum mitiori pena The reſolution 
upon the firſt queſtion is, That though, at firſl view, 
the Homicide might ſeem voluntary, Eo quad diftus 
5 H nobilis 


1 

nobilis, nenine ipſum compeilente, fugientem hominem onlte- 
raverit, nthilominus nullo pacto fore judicandum homiidium 
voluntarium, aut pro tali dictum nobilem puniendum. The 
reaſons for this reſolution are ſet down with great 


learning and judgment, but are fo long, that 'tis im- 


poſſible ro repeat them: #frft,. They are taken from 
the definition of voluntary homicide. 24s, From the 
texts of the Roman Law, and the opinion of doctors. 
2tio, From that particular, that the nobleman had 


been immediately ſtruck before; on which the words 


are remarkable, Ex hoc ergo articulo, appertiſſimi elicitur 
Homicidium huijuſinodi frtiſſe caſuale, & non voluntarium, nam 
milla mora interjacente, evaginato pugnione, ipſe nobilis bacculo 
percuſſus in ſecutus fuit diftum percuſſorem jam fugientem, & 
Hoc pro honoris proprii redemptione, ut ſic fe tueretur ab injuria 
corporali recepta ex verberibus: After which follows a 
long reaſoning, all in the Pannel's favours. And this 
caſe we take the more notice of, becauſe the purſuers 
pretended to make a diſtinction betwixt the caſe of 
a wound given the very moment a real injury is done, 
and the like given after the injurer has deſiſted from 
beating, and retired to ſome diſtance ; but there is no 


difference, except the interval be ſo long, as it can be 


ſuppoſed the thought of the perſon injured was cool. 
The other queſtion is likewiſe reſolved in favour of 
the accuſed, that in ſuch a caſe, not the ordinary pu- 


niſtment, either eccleſiaſtical or civil, ought to take 


place, but only the pena mitior, and confirmed by ve- 
ry ſtrong reaſons, which we cannot recite, but refer 
to. | 1 ; | 

AMonGsT other authors that might be cited for 
ſupporting this opinion, is the learned Voet, in the ve- 


ry ſection cited by the purſuers, ad tit. ad leg. com. de 


fic. u. 9. where, after he has ſaid what is cited for 
them, that one killing another who has provoked him 
only by a verbal or ſlight injury, vix eft ut ab ordina- 
ria pena abſolvendus fit ; he adds, that if the provoca- 
tion was by an atrocious real injury, that would be ſuf- 

"W. - ficient 
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ficient to mitigate the ordinary 1 and to 
confirm that, cites Mat bæus Berlichius, &c. And the 


Reaſon given by [theſe authors for making this al- 


lowance, in caſe of juſt provocation, is expreſt in 
theſe words by Gothofred, ad l. 17. d. t. uod ei fit ig- 
noſcendum, qui provocatus ſe en _— ton Juſtum 
dolorem proſequitur. 

AND indeed we apprehend this opinion is founded 
in the firit principle of nature; for ſcarce; any hu: 
mane conitancy can ſuffer ſuch high real injury, with- 
out the paſſions being inflamed ; And although killing 
is no doubt an exceſs in the retortion of a real inju- 
ry, yet {till it is but an exceſs, and the injury ſhews 
the thing done without deſign; and therefore, becauſe 
of inſaperable human weakneſs, the puniſhment falls 
to be mitigated. And the application to the preſent 
caſe, as we apprehend, is obvious; - Bridgeton had 
given the higheſt provocation, not only by a tract of 
verbal injuries and endeavours to pick a. quarrel, but 
had committed the moſt provoking real injury, to 
throw a gentleman over head and ears in a dirty 
puddle, in the middle of a town, and fight of fo 
many on- lookers; no injury could be more provenngs 
Yea indeed there was more in it than an injury only : 
One that was able to throw the Pannel into the puddle 
in that manner, was likewiſe able to have ſuffocated 
him there; the Pannel had no reaſon to expect other- 


' wiſe, and therefore no wonder if he betook himſelf 


to his ſword. And the other circumſtance noticed, 
that Bridgetcn, immediately upon the doing the thing, 
endeavoured to draw, and make himſelf malter of 
my Lord S:rathmoere's ſword, gave the Pannel ground 
to expect the worſt; and ſo it may be doubted, if he 
Was obliged to wait till Bridgeton ſhould have an op- 
portunity to give him the blow, even with a mor- 
tal weapon. And when this is conſidered, the fact 


ou further than a retortion of the higheſt injury: 
The 
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The Pannel was in ſome meaſure put upon his defence; 
and granting that his puſhing at Bridgeton was an ex- 
cels, yet ſtill chat excels, falls only to be PRO 
Pans extraordingria, 
Ar, lawyers diſtinguiſh exceſſes of that ſort into 
three Kinds, that of time; place, and weapon that is 
uſed; and exceſs in point of time is punithed even 
with death; where the interval is great; becauſe that 
interval preſumes fraud and deliberatipn 4 But here 
vas no g3ceh> of time; the thing was done ex incon- 
tinenti, when the injury was freſh and recent. There 
is likewiſe excels in point of place, when the injurer 
is allowed to retire to a conſiderable diſtance from 
the place where the injury is given; and this is in 
ſome meaſyre coincident with the other, becauſe it 
implies an interval of time: Yer if it be not great, 
the lawyers hold it to be only puniſhable arbitrarily, 
And then the third is the excels in the uſe of the 
weapon, Where there is no interval of time or place; 
and that is always agreed to be puniſhahle only ar bi⸗ 
trarily, where the proyocation is high. 
FROM what is ſaid it ſeems plain, that if Bridgeton 
had received the thruſt, the homicide would have 
been culpable only; and ſo it remains to be conſider- 
ed, if the caſe comes out worſe for the Pannel, be- 
cauſe it was my Lord Strathmore that received the 
wound, and not Bridgeton. And we apprehend it 
does not, but on the cpntrary, that this gives a great 
ſtrength to the defence: And that becauſe, I mo, 
The puſh being deſigned: at Bridgeton, ſhows that 
there was.no malice at my Lord Strathmore, neither 
premeditated, nor preſumed from the giving of the 
wound; For admitting it to be true, that in an ordi- 
nary caſe, the giving a wound with a mortal weapon 
preſumes the dole or malevolous intention; yet that 
gan never be, where the pulh is pointed at another 
than him who by r teceives it, And ſo the 
cale 
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caſe comes out thus, That the Pannel in making one 
puſh,. could not deſign it at two perſons ; and ſo if 
he deſigned it a Bridgeton, *tis impoſlible to ſay he had 
a delipn againſt my Lord Strathmore. It is plain in 
the nature of the thing, that the deſign, though 
preſumed from the giving the wound, yet in point 
of time it precedes the actual receiving of the wound, 
although that preceding or precedence be but mo- 
mentary ; and therefore, if in the very act of puſh- 
ing, the deſign appears to have been againſt Bridgeton, 
it excludes all pretence of any animus againſt another 
who received the wound by fatality, in the very mo- 
ment that the deſign was pointed againſt the other. 

Ayn here your Lordſhips will likewiſe obſerve, 
that there can be no gnimus occidendi preſumed at all 
againſt any man, not even againſt Bridgeton himſelf ; 
becauſe the drawing a ſword, and puſhing at a man 


with it, does not of itſelf preſume a deſign to kill the 


man puſhed at, except the wound, and death actually 
follow; for it is from the event of the wound, and 
death tollowing alone, that the intention is preſumed, 
Theretore ſince death did not happen to Fridgeton, 
the Law cannot preſume an intention to kill him 
ſince the foundation of the preſumption is removed, 
or did not happen. If the blow had miſſed him, or 
had not killed, but wounded him ; the intention 
would not be preſumed : And therefore it cannot here 
be preſumed, as the caſe happened; for there is no 
ſuch preſumption in Law, as that killing one preſumes 
a deſign to kill another; except where it appears that 


the ſlayer killed one man by miſtake, raking him to 


be another ; As for inſtance, killing Caius in the dark, 
when the killer really believed him to be Titius ; 
there indeed the killing of Caius preſumes the inten- 
tion of killing Titins, although he was not actually 
flain; And therefore in that caſe the killer is indeed 


guilty 
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guilty of murder. But *cis quite another caſe, where 
one man is killed, not by miſtake for another, but 
by fatality, when the puſh was intended at another, 
whom the killer knew; which is the caſe in hand. 
And therefore we do humbly inſitt, that it cannot be 
faid there was an intention to kill Bridgeton, ſince 
his death did not follow. Neither can it be faid 
there was an intention to kill the Earl of Srrah- 
more; becauſe, though his death did molt unluckily 
happen, yet the initium, upon which the intention mult 
be tounded, did not happen, the puſh being made at 
Bridgeton; for thoſe WO muſt always concur, the 
puſh made at the man who dies, and the actual death: 
And where it happens otherwiſe, the death is a mere 
fatality; not intirely innocent, becauſe the killer was 
ſo far faulty in invading the other; but then it is no 
more than an invaſion; it is not murder from malice 
preſumed. No preſumption of law can get the better 
of contrary evidence: The preſumption of law may 
be, That where a man is killed, he was intended to 
be killed: But if from the circumſtances the dircct 
contrary appear, that there was no intention againſt 
him; this is evidence which excludes the preſump- 
tion; and fo there can be no murder in the cale, 
IT is indeed a cafe ſtated by the lawyers, what 
ſhould be the conſequence, if a perſon intending to kill 
one man, kill another? And we acknowledge they 
are greatly divided among themſelves upon the quet- 
tion; a great many of the ableit of them are in all 
caſes clear, that where one man 1s killed, and another 
was deſigned, it cannot be murder, becauſe of the want 
of an intention againſt him. Bartolus, Farinacius, 
Gomeſius, Menochius, and numbers of others quoted 
by them, are plain in that opinion, and give an ac- 
count of ſeveral jodgments of the courts of Mantua, 
and Naples and others, to that purpoſe ; and Farina- 


cius ſays, that it is the common opinion, Ef ab bac ſcx- 
Tentia 


183 1 


tentia in judicando non eſſe recedendum. And however 
other lawyers may ſeem to differ, yet in the ft place, 
the divine law, for any thing that can be found in it, 
is on this {ide ; becauſe it plainly ſpeaks only of ha- 
ting him, and rifing up againſt him who happen actu- 
ally to be killed, and mentions no ſuch caſe as deſer - 
ving death, as this of riſing up againſt one man, and 
by tatality killing another. 240, That this was the 
opinion of the Few! Doctors, is plainly from the 
quotation already brought from Selden, where this 
very thing of killing one man in place of another is 
made part of the third caſe {tated of involuntary ho- 
wicide, and determined not to be capital. But 37a, 


Thoſe lawyers who at firit view ſcem to differ, do 


really not differ, when the caſes are diſtinguiſhed : 
For what they plainly mean, is only where a man by 
mitiake kills Titus, beheving him to be Mevius. 
This we admit is capital, for reaſons before given; 
but not the other of. killing one by fatality, and not 


for another, but directing the blow at the other. 


Bur then your Lordſhips will obſerve, that all law- 
yers agree in this, That wherever a man is to ſuffer for 
killing one, when he intended to kill another; that 
can only be where the forethought and doloſe inten- 
tion to kill the other is certain, but not where the in- 
vaſion is ex impetu: And therefore ſuppoſing one in- 
vade another, with an intention to hurt, or percutere, 
as the lawyers call it, but without a certain evidence 
that his thorough intention was to kill ; there, ſuppo- 
ſing the blow intended for one do kill another, the 
killer cannot ſuffer death: And which by the bye 


| ſhows your Lordſhips, that there is no ſuch preſump- 


tion in law, as, That becauſe the puſh killed the Earl 
of Strathmore, therefore the Pannel intended to kill 
Bridgeton; for if that were law, then the queſtion 
could never occur, but would be inept, Whether a 

| | | | man 
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man intending to kill one and killing another with 


that blow, is guilty of murder, or is preſumed to have 


intended to kill that other at whom the ſtroke was 
intended? We ſhall trouble yonr Lordſhips only with 


two authorities on this point, which are very direct 
to the caſe: The brit is that of Berlichins, which we 
the rather notice, becauſe he ſeems to be againſt us 
on the general point; after diſcuſſing which, he hath 
theſe words, ſpeaking of his own opinion, Fallit, / 
quis aliquem non occidere, ſed percutere tantum, vo lens, 
alium præter intentionem percutiat ut moriatur. From 
this your Lordſhips ſee, that it is no conſequence, 
That becauſe the thruſt killed my Lord Strathmore, 
therefore it ſhould be pefumed the Parinet intended to 
kill Bridgeton : If that were true, that Lawyers poſi- 
tion, from whom no body differs, muſt be direct non- 
ſenſe. And therefore ſince there is no other evi« 
dence of a further intention againſt Bridgeton than 
percutere, except it ariſe from the death of my Lord 
Strathmore; and that his death cannot preſume it; 
we are directly under the poſition the lawyer lays 
down, That though my Lord was unhappily killed, 
yet the Pannel ought not to ſuffer death, where it 
does not appear that he intended to do more than to 
puſn at Bridgeton at random, percutere, without a cer- 
tain deſign to kill. | 1t 
Bur this is yet more plainly laid down by another 
very diſtinct lawyer, Maſurius Labio, in his treatiſe 
called, Homicida excuſatus, cap. 35. where treating of 
this very queſtion, he firſt notices, that if the killer 
was occupatas in re licita, ſuch as defending againſt 
any aggreſſor, which in ſome meaſure is the cafe here, 
that then he is not liable, although he chance to kill 
a third party: But then he goes further, Aut etiam, 
ut amplius didta extendamus, Tens quantumvis in re illi. 
cita occupatus, tali tamen in caſit conflitutus fuit, ut [i Cauun 


interfeciſſet, non niſi culpe reus fiituris fuiſſet, ejuſquie loco cum 
| infelici 
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infelici fato Semprontut lethalem acceperit ictum, magis eſt, ut 
reus hoc ipfo cauſam ſiunm non gravaſſe cenſeri debeat: cum e- 
nim Caii internecione mortem meritus non fuiſſet, certe impru- 
dentia atque in facto error magis eum a Sempronii cade excu- 


| fare debet -. atque Cato potius, ſi is vel rixe auctor fuerit, vel 


tracundiam alterius juſtam provocæverit, id quod inde ſecutum, 
imputandum reor. Here your Lordſhips fee he is ſta- 
ting the caſe of a Rixa, where one had given provo- 
cation as Bridgeton did; he indeed ſuppoſes that in 
ſuch a caſe killing the provoker ought not to infer 


death; much leſs, ſays he, the accidental killing of a 


third party: And your Lordſhips will obferve he 
aſſerts further, that the provoker, or autor rixæ, 
is rather to be judged guilty of the ſlaughter. 
AnD alittle after, he comes yet cloſer to the pre- 
ſent caſe : Quod fi tamen Caium adverſarium occidere nollet, 
fed illi tantum nocere, Sempronium autem imprudenter ſe ic- 
tui olſicientem, eo ipſo interemerit, tunc certe imprudentia Sem- 
pronii delictum rei aggravare non debet ; ſi enim is moderato- 
rem rixæ ſe non obtulifſet, corpuſque ſiuum ſubito & ex propin- 
quo non objeciſſet, Caius a cadente forte remotior, non niſt vul- 
nus aliamrve noxam inde reportaſſet, unde Sempronio mors obla- 
ta eft e excuſandus ergo a tanto merito percuſſor tunc, cum occi- 
dendi animus hic non adfuiſſe apparet. | | 
Tris is ſo appoſite to the preſent queſtion, that 
one would think it were a reſolution on the caſe; 


* 


For by that your Lordſhips ſee, that notwithſtanding 


one's being killed, the author ſays it does not from 
thence appear, that there was an intention to kill the 
other: The other, who, as being at a greater diſtance, 
might not have been killed, might only have been 
hurt and wounded, although the perſon that came un- 
happily in the way happened to be killed. This is 


jut what we have pled, That it does not appear there 


was an intention to kill Bridgeton, becauſe he might 
not have been killed, but he might only have been 


hurt or wounded; and therefore the Pannel ought 
3 55 


{66 43 


| not to ſuffer death, becauſe of the fatality of killing 
[2 the deceaſed Lord, gui ſubito corpus ſuum ex propinquo ob- 
jecit. And upon all thoſe grounds, we humbly inſiſt, 
that if Bridgeton had been killed, there would have 
been no place for a capital puniſhment : But then ſe- 
parately, whatever be in that, that ſince it does not 
appear, (nor cannot, ſince death did not follow) that 
there was a certain intention to kill him, the caſual 
| killing of the Earl of Strathmore cannot be puniſha- 
| ble with death. 
; WHAT has been ſaid, fully removes any argument 
Ih that may be drawn from Sir George Mackenzie“ s opt- 
oF | nion, “ That he who by miſtake kills one for ano- 
| 4 | 75 ther, ſhould die:“ For your Lordſhips ſee, that 
| | he ſpeaks only of that caſe, when one man is certain- 
þ ly intended to be killed, but another is killed by miſ- 
| take, being ſuppoſed to be him : Thar is not the caſe 
i now before your Lordſhips. 
lf Axp in this queſtion, concerning the Pannel's 3 in- 
tention and deſign, the circumſtance of his being 
| overtaken with drink, is a circumſtance that afliſts in 
| the argument. 'We do not ſay, that being drunk af- 
* fords a defence for killing; nevertheleſs it is a cir- 
if cumſtance whereby to ſhow, there was no malice or 
| dole, eſpecially againft the Earl of Strathmore; ſince 
| every body may conceive, how eaſy it is for 4 man 
that is drunk, puſhing at one, even to ſtagger upon 
another, or not to have the judgment and preſence # 
| of mind to draw back, when that other ſuddenly throws 
himſelf in the way of the thruſt. E: 
WHAT is laid down by the Purſuers, in oppoſiti- 
on to all this, in their Information, is fo fully obvia- 
ted, that it is quite needlefs to repeat their argu- 
| ment ; only whereas they ſay, * Thar if killing, not- 
OT withſtanding of provocation, had not been capital, 
ce jt could not have been a doubt in the common law, 
* Whether a huſband ought to ſuffer death, who _ | 
„ led 
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led his wife taken in the act of adultery?” But 
= we apprehend, that the direct contrary conſequence fol- 
los, that if high provocation had not afforded a de- 
fencc, then indeed there could not have been a doubt, 


the huſband muſt have died, becauſe high provocati- 
on was all that he had to plead: Bur the doubt was, 
whether a provocation of that kind, where there was 


no real corporal injury to the huſband himſelf, was 
= ſufficient? And the law determines that it was; and 
cConſequentiy eſtabliſhes the rule, That high and 


" = grievous provocations ought to alleviate the puniſh- 

ment. | 
FA TuE brocard, That werſans in re illicita tenetur de 
omni eventu, aftords no argument againſt the Pannel 
in this caſe ; nor indeed hath it been much inſiſted on 
buy the purſuers. Imo, It is not true in many caſes, 
But 2%, It holds in no caſe, except with regard to 
'X conſequences or events, that happen with regard to 
that ſubject, or object againſt whom, or which the 
x unlawful act is directed: As for initance, if one ſets 
fire to a houſe, he is guilty of murder, if a perſon hap- 

pen to be burnt in that houſe ; or if he undermine a | 

houſe, he is liable for all the goods that may be de- 
{troyed by its fall; but he is not liable for any extrin- 
fic damage that may happen to another ſubject ca- 
ſually and by accident: And therefore, ſuppoſe it 
were proved, that one unlawfully invading another, 
without a deſign to kill, might in ſome caſes be liable, 
if death followed; yet that can only be with regard 
to the perſon he invades, but never with regard to 
what accidentally happens to another perſon. And ſo 
Carpzovius explains the matter, Q. 1. F. ult. in theſe 
words, Supra difta enim (quod nempe danti operam rei 
illicitæ imputari debeat, quicquid fuerit præter ejus inten- 
lionem ex eo actu ſecutum) procedunt tantum, quantum ad 
JubjeFum, circa quod ver ſatur ipſa malitia illicite operan- 
7s 
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tis, & quantum ad ea que illi objects per ſe & immediate 


junguntur, aut neceſſario ſeguuntur; non autem quoad illa 


gue per accidens oriuntur, a re illa mala, cui opera datur, 
Beſides, *ris certain, that, the brocard is no rule at 
all in the matter of manſlaughter, otherwiſe there ne- 
ver could be ſuch a thing as culpable homicide z; which 
"tis plain there is. 

THe next thing to be conſidered is, what was and 
is the law of Scotland concerning this matter? And 
firſt, as to our ancient law, the Purſuers ſeem to be 
the firſt that ever diſputed, that according to it there 
was a diſtinction betwixt ſlaughter and murder. Sir 
George Mackenzie is expreſs upon it. By our law, 
ſays he, ſlaughter and murder did of old differ, as 
homicidium ſimplex et præmeditatum in the civil law; 
and murder only committed, as we call it, upon fore- 
thought felony, was only properly called murder, and 
puniſhed as ſuch; for which he quotes the exprels 


itatute, Parl. 3. cap. 51. K. James I. appointing that 


murder be capitally puniſhed; but chaud melle, or 
ſlaughter committed upon ſuddenty, ſhall only be 
puniſhable according to the old laws, and ſeveral o- 
ther acts of Parliament, to which we beg leave to re- 
fer; which expreſsly make the diſtinction betwixt 
forethought felony, and ſlaughter of ſuddenty: And 
though none of all theſe laws particularly expreſs the 
puniſhment of manſlaughter, as they could not well 
do, becauſe that was arbitrary according to circum- 
ſtances; yet, as Sir George obſerves, the oppoſition 
and diſtinction is eftabliſhed betwixt ſlaughter by 
forethought, and chaud melle, and the puniſhment of 
the one to be leſs than that of the other : And there- 
fore, we apprehend, we may leave this point as clear 
and undoubted. Ton 
Tus Purſuer has endeavoured, to no manner of 
purpoſe, to ſet up others of our ancient laws, in 
26 | : oppoſition 
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oppoſition to thoſe obſerved by Sir George Mackenzie, 
ſuch as the third ſtature of King Robert I. which, 
with ſubmiſſion, is nothing ro the purpoſe: For, 
firſt, it does not concern capital crimes only, but any 
crime touching limb, as well as life. 2do, Though 
the word ſlaughter is mentioned, without adding by 
forethought felony, yet the ſame thing is added in o- 
ther words, when it ſays, touching /ife or limb, to 
which alone the act relates, that is, forethought felo- 


ny; becauſe ſlaughter by chaud melle touched neither 


life nor limb. The title of the act is, Men condemned 
to death ſhould not be redeemed. But what is that to the 
purpoſe, in a queſtion, Who ſhould be condemned to 
death, and who not? : 

Tas 43d chap. of the act of King Robert III. is as 
little to the purpoſe ; for as it ſpeaks of hairſhips, 
burnings, reif, and ſlaughter, tis very plain it means 
only wilful premeditate ſlaughter, otherwiſe it would 
follow, that not only wilful fire-raiſing, but burning 
of a houſe by neglect, or lata culpa, would infer the 
pain of death, which no body ever dreamed. And 
the next paragraph makes it further clear, appoint- 
ing ſheriffs to take diligent inquiſition, GIF ANY BE 
COMMON DESTROYERS OF THE COUNTRY, OR HATH 
DESTROYED THE KING'S LIEGES WITH HAIRSHIP, 
SLAUGHTER, &c. Can a man be a common de- 
ſtroyer by ſlaughter, except where the ſlaughter is 
ſuppoſed to be by forethought felony ? *Tis certain 
he cannot; and therefore the Purſuers procurators 
fall into a great miſtake in law, when they ſay, that 
gif he be ken'd with the aſſize, Si attentus fuerit per 
aſſiſam tanquam talis malefactor, condemnabitur ad mor- 
tem, mult relate to manſlaughter, becauſe the ſheriff 
could not judge of murder. It is directly otherwiſe : 
If he be attainted by the aſſize as ſuch a malefactor, 
that is, as a common oppreſſor by ſlaughter, &c. he 
13 to be condemned to death. This is an exception 

from 


3 
from the rule, that murder was to be tried by the Juſ- 
tice-ayr : This law appointed it to be tried in that 
way, in caſe the perſon accuſed could find his barras or 
borgh to compear at next Juſtice-ayr ; but if he could 
not, the ſheriff was immediately impowered to try: And 
by the by, this does not concern particular fact, but con- 


cerns that general accuſation of being a common oppreſ- 


for, like to the caſe of a Sorner, or one habite and re- 
pute an Egyptian. Nor can the lawyers for the Pan- 
nel find any word in the ſtatutes of Alexander II. 
which the Purſuers refer to, that does in the leaſt 
preſuppoſe that manſlaughter was capital in them : 
The direct contrary appears, that manſlayers were to 
be tried, whether guilty of murder or not; and if 
found not guilty, that they were to have the benefit 
of the gyrth. And accordingly Skeen, in his anno- 
rations, refers directly to the acts of Parliament, 
which Sir George Mackenzie takes notice of, eſtabliſh · 
ing the diſtinction, and to ſome of the Engliſh acts. 
to the ſame purpoſe. | | 

As to the paſſage cired from Skeen, in his treatiſe 


of crimes, it. Slaughter, there is certainly a direct 


blunder in the printing ; and inſtead of theſe words, 
or caſually by chaud melle, probably it ought to have 
been, not caſually, er by chaud melle ; for otherwiſe he 
directly contradicts himſelf, and cites acts of Parlia- 
ment which prove the very contrary of what the Pur- 
ſuers would make him aſſert: Yea, the very next 
paragraph eſtabliſheth the diſtinction in theſe words, 
SUA THAT THE GYRTH OR SANCTUARY IS NAE 
REFUGE TO HIM WHA COMMITS SLAUGHTER BE 
FORETHOUGHT FELONY ; ergo it was a refuge to 
him that committed ſlaughter, not by forethought 
felony, and ſaved him even from the arbitrary puniſh- 
ment of manſlaughter. And Skeen himſelf, in his 
explication of the words chaud melle, ſays it is in Latin 
rixa, an hot ſudden tuilzie, or debate, which is — 
ned, 
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ned, as contrary to forethought felony ; and cites the 
act J ames I. But how is it contrary in our law, if the 
effect and puniſhment be the ſame? And. upon the 
words forethought felony, he in like manner makes the 
Juſt diſtinction, and ſupports it by the authority of 
Cicero, in his treatiſe de officis, where he is writing, 
as a moraliſt, and not as an orator. , 
Tur Purſuers anſwer to the 8th Act, 6. Parl. James I. 
is quite trifling; for nothing can be plainer than 


the oppoſition there ſtated bet wixt forethought felo- 


ny and other ſlaughter: And when the act ſtatutes, 
THAT IF IT BE FORETHOUGHT FELONY, THE 
SLAYER SHALL, DIE; the conſequence is obvious, 
according to the plaineſt rules of Logic, that if it be 
not forethought felony, he ſhall not die, otherwiſe the 

act is abſurd. And as to Sir George Mackenzie's ob- 
ſervation upon theſe words, it is certainly not ſo ac- 
curately placed as an obſervation upon that act, be- 
cauſe it plainly relates to the act of Charles II. and 
therefore falls to be conſidered, when we come to ar- 
gue the import of that act. 

Txt Purſuer's obſervation, by way of a to 
the 511t AZ. Parl. 3. James 1. is entirely nought ; 
for if it extend the difference between forethought 
and. chaud melle to all tranſgreſſions as well as Man- 
laughter, then for certain it eſtabliſhes the diſt inction 
in the caſe of Manſlaughter ; and, ſo Sir Gcorge Mac- 
kenzie likewiſe ſays, in his obſervations on this act, as 
well as in his Criminals. And as to his further ob- 
ſervation, That chaud melle is by our preſent law pu- 
niſhable by death; that ſtill refers to the act of parli- 
ament Charl. II. — muſt be examined with it. 

Tre Purſuers have further pled, « That the be- 
e nefit of the ſanctuary might be competent where 
e crimes were capital; which he founds upon the 
Statutes of Alexander II. But this is not worth dil- 
puting; for if the flying to the ſanctuary, joined with 


repentan ca 
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repentance, and fo forth, rendered the crime not ca- 


Pital, it is all the ſame thing; that is in effect to ren- 
der the erime not capital only by another form, but 
ſtill the ſubſtance remains, that according to the 
law the pain of death was to be inflicted. At the 
ſame time that Statute concerning reifs, whereby 
repentance abſolves from the puniſhment, is fome- 
what peculiar, and does not at all contradict the other 
laws, which make or ſuppoſe chaud melle not to be 
capital; and the laſt part of the Statute, appointing, 
Trar ir ManSLAYERS FLY To THE Kirk, THE 
LAW SHALL BE KEEPED AND OBSERVED TO THEM, 


eftabliſhes the point, tbat if they were not found 


murderers by forethought, they were to be returned 
to the ſanctuary, and freed from puniſhment, _ 
Tu Purſuers ſay, Thar after the Reformation, 
« when the jus ahli was in effect aboliſhed, then 
© the diſtinction betwixt forethought felony and 
* chaud melle ceaſed; and that it was never objected, 
© that malice ot premeditate deſign was requiſite to 
« make the crime capital.” And for this they take 
notice of two caſes, Currie againſt Fraſer, July 1641, 
and Bruce againſt Marſhal, April 1644. But in the 
firſt place, The Procurators for the Pannel with rea- 
lon ſay, That if that happened, it was an error in 
judgment; for ſince the diſtinction was eſtabliſhed by 
the old laws, and that there was no law at that time 
altering or repealing thoſe old laws, the abolition of 
Popery, and of the flying to the Kirk in conſequence, 
was no reaſon for Judging contrary to the civil laws 
that were {till ſtanding ; and if an eſcape of that kind 
happened, it muſt be attributed to the over great 
zeal, and, if we may be allowed to fay it, a fort of 
enthuſiaſtic keeneſs of thoſe times: And we do ap- 
prehend, that the act 1649, and the act of Charles II. 
were intended to correct the errors that by4oo great 


zeal had then crept in. 55 
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Ar the ſame time, as to the two caſes cited, they 


are nothing to the purpoſe ; for as to the firſt, which 


is Fraſer's, there was not one circumſtance pled or 
proved which could make the ſlaughter chaud melle : 
Bar, on the contraty, it appeared direct premeditate 
murder, no real provocation, but a quarrel about a 
ſtaff; a murder committed in revenge, upon the 
ſlayer's heating the perſon killed had murdered his 
brother, which plainly implied a premeditate deſign. 
What argument this can afford, is fubmitted. This 
indeed may be remarked, that the cafe gives ſome 
notion- of the ſpirit of the times; the Preſbytery 
rook evidence whether the murder was accidental of 
wilful, they found it to be wilful, and noways ac- 
cidental : their having done ſo, was taken as evidence 
in Court, and even the wife of the deceaſed was 
ſworn as a witneſs: Things, it is hoped, not to be 
drawn into example; only fo far it ſhews, that even 
then it was a conſideration by the hora a them- 
ſelves, Whether it was a wilful murder or not? 
Which ſeems to point at an eſtabliſhment of the di: 
ſtinction. But, in ſhort, there is not one circum- 


ſtance in the whole caſe that could exclude the pre- 


meditation or forethought, but all quite on the con- 
trary. 


Tur other caſe of Marſhal; in the 1644, is as 


little to the purpoſe ; he was libelled for wilful mur- 
der, and he confeſſad it, without pleading any de- 
fence, becauſe indeed he had none. He in his con- 
feſſion adjected ſome circumſtances Which might have 
Ara ſome colour, but indeed very little for a de- 
ence: But he offered no proof even of thoſe: cir- 
cumitances ; and his own declaration could be no e- 
vidence of thee: They were not intrinſic, but ex- 
trinſic qualities of the declaration. He had given 


* queſtion 


* 


tepeated ſtabs with a knife. Where could be the 
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queſtion that that was murder? And theſe being all 
the inſtances the Purſuers bring before the act of 


Charles II. it is plain they prove nothing by them. 
As to the act, Charles II. it is humbly inſiſted 
for the Pannel, That it introduces no new law a- 
gainſt any perſon accuſed of flaughter, but aſcer- 
tains ſomewhat in their favours, vz. That caſual 
« Homicide, Homicide in law ful defence, and Homi- 


« cide committed upon thieves, &c. ſhall not be pu- 


& niſhed by death. And then further Statutes, That 
« e ven in caſe of Homicides caſual, it ſhall be lei- 
« ſom to the Criminal Judge, with advice of the 
« Council, to fine him in his means, Sc. or to im- 
„ priſon him.” This law ſeems introduced to cor- 
rect ſome abuſes that had been; whereby Homicides 
falling under ſome of thoſe deſcriptions, either had 
been puniſhed with death, or at lealt that it had been 
made a doubt of, if they might not be ſo puniſhed. 
What thoſe caſes were, does indeed not appear from 
the Records, fo far as the Pannel's Procurators know ; 
but it ſeems ſuch caſes, at leaſt ſuch doubts were. 
But then the act does not determine what was meant 
by caſual Homicide, and does by no means ſay, that 


nothing was to be reckoned caſual Homicide, except 


that which was merely accidental; but, on the con- 
trary, it leaves caſual Homicide to be explained, ac- 
cording to the conſtruction of former laws, whether 
our own laws, or the laws of other nations. 

2do, IT is plain from the act, that by caſual Ho- 
micide, ſomething is underſtood quite different, at 
leaſt beyond ſlaughter merely accidental; for the act 
1s concerning the ſeveral degrees of caſual Homicide : 
And fo even Homicide in defence, and Homicide 
committed upon thieves, Sc. are brought under that 


general deſcription of caſual Homicide ; and theſe 


laſt 


1 


{aſt kinds are given as exemplifications of the generaſ 
deſcription ; which ſhews, that caſual Homicide was 
1 to be oppoſed only to ſlaughter doloſe, com- 
mitted either by premeditate forethought, or malice 
preſumed to be taken up from the circumſtances im- 
mediately preceeding the act; and therefore, how- 
ever critical exceptions may be taken to the rule, yet 
materially there is no ſtrong objection lies to it, be- 
cauſe when caſual is taken in the extenſive ſignifica- 


tion, as oppolite to fraudulent and doloſe ſlaugbter, all 


the ſpecies mentioned in the act do properly enough 
fall under it, and are degrees of caſual Homicide. 
And indeed it is worth obſerving, and makes in this 
caſe for the Pannel, that the rubric cannot be ſaid to 
have been indigeſted or adjected by mere inadver- 
tency, ſince the ſame rubric is made uſe of in the 
act 1649, and again repeated in the 1661, ſo many 
years after. | | | 
AND this rubric affords another plain argument, 
That the legiſlative did at leaſt conſider that there 
might be degrees of caſual Homicide, and conſe- 
quently they could not underſtand by that, only 
merely accidental ſlaughter, ſtrictly ſo called: Since 
there can be no degrees of that; it is but one, and 
does not admit of degrees. And therefore this is ſuf- 
ficient to ſhew, that more was meant than the Pur- 
ſuers incline to admit; and if more was meant, that 
can allow of no other conſtruction, than to bring 
under theſe words what the Lawyers call culpable Ho- 
micide, fo as that your Lordſhips and the Jury may 
judge from circumitances, whether the ſlaughter is 
to be reckoned as caſual, or really malicious, from 
malice prepenſe, = ER nets 
Tx laſt part of that act of Parliament further en- 
forces that matter, which gives a power not only to 
tine for the uſe of the neareſt relations, but even to 
impriſon for caſual homicide, Now, how is it poſ- 
ſible 
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able to believe, in conſiſtency with any juſtice, that 


2 man might be impriſoned for a fact intirely innocent, 
and noways either culpable or criminal? yet ſuch Ho- 


micide merely accidental is: And therefore this ſhews 


to demonſtration that the legiſlator underſtood, that, 


under the deſcription of caſual homicide, ſuch a fact 


ight come as carried a culpa along with it, and was 
not abſolutely accidental or innocent. 
Ax this being the plain meaning of the law, it 


mult remain only to conſider, whether culpable ho- 


micide, or more particularly the preſent caſe, does 
not, in a true and legal ſenſe, fall under the words ca- 
| ſual homicide. And we hope we can be under no dif- 
ficulty ro make that good, from what has been already 
laid; firſt, that even by the Fewiſh doctors and in- 
terpreters of the Moſaick law, homicide without ha- 
tred and foreſight, hath been called caſual homicide ; 
the paſſage above cited from the collation of the 


Moſaicł and Roman law, expreſly ſhews it. 2do, Alls 


that has been ſaid from the texts of the civil law, 
and lawyers, prove it ; ſince they directly call ſlaugh- 
ter, ex ſubito impetu, ex calore iracundie, in rixa, where 
there was juſt provocation, caſual ; caſu magis quam 
voluntate fit ; caſui magis quam noxe imputandum: And 
all the reſt of their expreſſions plainly denominating 
all llaughters caſual in the large ſenſe, except that 
which is done doloſo animo occidendi. Ztio, The ex- 
preſſions in our own old laws prove the ſame thing; 
thoſe kind of flaughters are called chaud melle or chance 
medley, which is caſual: And ſo Skeen ſpeaks, in 
the very place the purſuers haye cited, manſlaughter 
committed voluntarily, by forcthought felony, (or 
not which ever of the degrees be received) caſual- 
ly by chaud melle, There your Lordſhips ſee chaud melle 
is expreſsly brought under the deſcription of caſual ; 

end ſo har being we . we are under the letter » 
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the act Charles II. we are included under the firſt 
branch of caſual homicide. 

Ap as we apprehend this holds in general, fo it 
holds more 8 in the Pannel's caſe, where, 
whatever was deſign againſt Bridgeton, yet, as to 
my Lord Strathmore, the killing was caſual, and 


therefore falls directly under the words of the ſtature. 


Ir affords no ſolid argument againſt us, that the 
act of Parliament bears theſe words, FOR REMOVING 
OF ALL QUESTION AND DOUBT THAT MAY ARISE 
HEREAFTER IN CRIMINAL PURSUITS FOR SLAUGH= 
TER. For 1m, Thoſe words muſt (till be underſtood 
with regard to the particulars enacted upon, that it is 
for removing all doubrs as to thoſe particulars ; for 
it can never be pretended, that this or any act of par- 
liament could remove all doubts, even upon unforeſcen 


caſes, many of which might happen that could not fall 


under the words of that law: For inſtance, homi- 


cide committed in ſuppreſling a mob, ſtrictly ſpeak - 


ing, falls under none of the words; or homicide 
committed in preventing the eſcape of a priſoner ac- 


tually impriſoned, and endeavouring his eſcape: And 


many other caſes may be figured. But 240, Accord- 
ing to the interpretation we inſiſt upon, the act of 
Parliament does remove all queſtions, fo far as hu- 
man eyes could foreſee, if the words (caſual 'homi- 
cide) be taken in the ſenſe we give them; and on the 
contrary, it does not remove all queſtions, if culpable 
homicides, and this very caſe, be not included; for 
then the law has ſtatuted nothing upon them, either 
one way or other, but hath only ſtatuted upon mur- 
der merely accidental, homicide in defence, and the 
Others therein mentjoned.* Beſides, that it may be 
pled without any ſtretch, that a culpable homicide is 
a ſpecies of homicide in defence; though not pre- 
ciſely in defence of life, it is in defence againſt a fur- 
ther 1 injury chreatened, and expected from the prior 
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injury already given: And on theſe confiderations, 

we humbly apprehend, the act of parliament makes 
nothing againſt the Pannel, but rather favours him, 
ſince the queſtion is anent a homicide purely caſual as 
to the perſon that was killed; and which conſidera- 
tion encirely diſtinguiſhes his caſe from every other 
caſe that hath been tried ſince the act of Parliament. 
And it may not be improper to notice, that Sir 
George Mackenzie ſays, The word caſual, in the ru- 
« bric of this act, is taken in the lax ſignification.“ 
And why not then take it the fame lax ſignification 
in the ſtatutory part ? 

It is now proper to take notice of Sir George Mac- 
kenzie obſervations upon the 51. Ad, James I. And 
in the firſt place, It Sir George be ſuppoſed to go 
as far in his opinion as the Purſuers plead, we mult 
beg leave to oppone the law, and ſubmit the inter- 
pretation of it 'to your Lordſhips judgment, as not 
ſufficiently ſupporting his opinion. 24, Sir George 
ſays nothing againſt the ſlaughter's being caſual in 
the preſent 'caſe, where the blow was intended at 
one, and another ſtruck by fatality. 30, His words 
do not go ſo far as the Purſuers woul ſtretch them; 
for, in his obſervation on the ſaid 51. A, he only 
ſays in general, That chaud melle, or homicidum in 
rixa commiſſum, 7s capital by our "preſent law : And 


ſo it is in many caſes ; for inſtance, where the killer 


is the provoker, where he reiterates ſtrokes in ſuch a 
manner, as to ſhew a forethought and formed deſign, 
although not premeditated for a long interval of time 
before : Bur Sir George does by no means fay, that 
chaud melle or homicdium in rixa commiſſum, is in e- 
very caſe capital; the contrary is moſt certain, as will 
appear from your L.ordſhips Judgments : afterwards to 
be noticed. 

His obſervation upon the goth 4# is noways a- 


gainſt us; he ſays indeed,“ That Murder, though 
* committed 
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« committed without forethought felony, is pu- 
« niſhable with death :'”” By which he muſt mean 
premeditate malice z and that is true; for no doubt 
malice, where it can be preſumed from the act itſelf, 
and where the contrary does not appear from circum- 
ſtances, is puniſhable by death, without further 
forethought; but then. he ſubjoins an exception, 
which leaves the matter where it was, except, ſays 
he, it be caſual ; that is, according to the words of 
the law : And fo the queſtion remains, What is 
is caſual in the ſenſe of that law ? 
Tu Purſuer's uſe an argument, which ſeems to 
be of no force, That if manſlaughter was not ca- 
« pital, then the Crown could not pardon any ca- 
e piral ſlaughter ; becauſe by our law the Crown 
e could not pardon murder.” We might eaſily ad- 
mit the whole, without hurting our argument ; for if 
it be true that the Crown could not pardon murder, 
then it is likewiſe true that he could not pardon 
any ſlaughter that was capital; becauſe no ſlaughter 
was capital but murder : Nevertheleſs the poſition, 
That the Crown could not pardon murder, is not 
ſupported by practice, and we doubt, not by our 
law ; becauſe in ſeveral cafes, even of murder, the 
very thing ſtatuted is, THAT THE PERSON OF THE 
CRIMINAL SHALL BE IN THE KING'S WILL ; conſe- 
quently the King can pardon, as well as order to be 
put to death. =h 

Tre Purſuers, in their Information, next go on 
to mention a great many caſes that have been judged 
by the Court fince the act 1661; and the firſt men- 
tioned is that of William Douglas, which appears in 
the records, and is noticed by Sir George Mackenzie, 
and is indeed nociced by him as a foundation for ſome 
things, wherein he ſeems to go too far. But this 
caſe will never deſerve any regard; it has always 
been 
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been looked upon as a hard one, and we are afraid a 
reproach on the juſtice of the nation. But at the 
fame time the fault did not ly on the Court; it was 
truly the jury; for the trial went in general upon the 
art and part; and there appears no particular plead- 
ings to this purpoſe on record in that caſe : So that 
what Sir George ſays of it muſt be from mere memo- 
ry of things not thought fit to be recorded. 

TRE next caſe mentioned i is that of Nicolſon, in 
the 1673; which can never make for the Purſuers, 
becauſe there your Lordſhips ſuſtained both the libel 
and the defence, though indeed the defence was not 
proved: And therefore, if the Purſuers ſay, that the 
defence was upon chaud melle, or culpable Homicide ; 
the caſe is with us, becauſe your Lordſhips ſuſtained 
the defence. And although in reality the crime was 
proved to be willful murder, and the defence not 
proved; yet ſo far it is on the Pannel's ſi de, that the 
Advocate inſiſted Nicolſon was verſans in re illicita, 
by carrying a gun, which he acknowledged uſed to 
go. off on half-bend; yet your Lordſhips ſuſtained 
the defence; That the gun went off in a ſtruggle:“ 
And if an argument from a Lawyer's pleading be 
good for any thing, Sit George Mackenzie pled for 
the Pannel, in that caſe; ſome of the very ſame prin- 
ciples we now inſiſt on, © That there was no preju- 
* dice againſt the perſon killed, and that the gun 
e went off in a ſtruggle.“ But indeed, the caſe is 
nought in the argument, and it ſeems ſtrange why it 


is cited: It is true the man was ſaid to be drunk, and 
there was not a previous quarrel; dut then there was 


no provocation, no juſta cœuſa iracundie, and no ira- 
cundia at all; but the gun was twice deliberately 
fnapp'd, and the third time the man was killed. 
Tux third caſe mentioned, is Murray contra Gray, 
yet leſs to the purpoſe than any other: For there, 


the giving the wound was libelled fo far premeditate, 
| that 
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that the ſlayer followed the perſon out of the houſe 
where he was, and killed him without any provoca- 
tion: And not one ſingle fact was pled in defence, 
but a ſtrange demand made, that the Lords ſhould 
make an inquiſition, in order to diſcover who was the 
firlt aggreſſor; but it was not once pled that the de- 
funct was the aggreſſor or provoker, What can be 
the meaning of citing ſuch caſes ? 
Tut next caſe cited is that of Aird, in the 16933 
which indeed is ſomething more to the purpoſe, but 
yet does not anſwer the Purſuers intention: For the 
Lords did not there find, that every homicide was 
capital, except what was merely accidental; they in- 
deed ſuſtained the libel, and repelled the defences, 
which were mainly founded upon provocation by ill 
words from a woman, and her throwing a chamber- 
pot at the Pannel's face, who was a Soldier: which 
the Lords did not find ſufficient to exculpate from the 
libel, which bore reiterate ſtrokes to have been given 
the woman in her own door, (which by the bye was 
hameſucken) ſhe thrown over the ſtairs, and purſued 
by the then pannel. That caſe was very ſingular : 
Firſt, an attack upon a woman by a ſoldier, who 
ought to have contemned inſults from the female ſex, 
at leaſt, not returned them with any blows: No in- 


jury of that kind from a woman, can juſtify blows 


given, much leſs reiterated blows, and deliberately 
trampling to death, throwing her over her ſtair, and 
{ti]] continuing to purſue her: There, the preſum'd 
difference of ſtrength, and difference of the ſex, 
made ſuch an attack a barbarous murder; Juſt as an 
invaſion by a much ſtronger man againſt a weaker, or 
by a man againſt a woman, although not with a. 
mortal weapon, would make a blow with a mortal 
weapon, given by fuch a woman or weaker perſon, 


come within the deſcription of ſelf-defence : Which 


is a caſe that Jawyers ſtate, although the ſame thing 
Ee. would 


* Me n 
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ſuppoſing there was a rixa, and that the thing hap- 


Vet {till the decifion is narrow. 


ſeveral puſhes with his ſword and ſcabbard upon 1 


1 1 
would not be good, if they were of equal ſtrength, 1 


or that the invaſion was by the woman, or perſon of np 
weaker ſtrength. 

_ ANOTHER caſe mentioned, is that of Carmichael 
inthe 1694. But ſure your Lordſhips muſt be weary 
of ſo many caſes, fo little to the purpoſe: For nei- | 
ther there, is there one circumſtance pled upon to ex- 
clude forethought, or to ſhaw that the thing was 
cauſual in any ſenſe; but ſome trifling objections a- 


gainſt the form of the libe!: Only indeed, Drun- 
kenneſs, by it ſelf, was founded on, which your 1 
Lordſhips did not ſuſtain, And who can doubt it 
mult be ſo ? C 


Tur ſeventh caſe mentioned by. the purſuers, is 
that of George Cuming in the 1695. And upon 
looking into the caſe, it muſt be owned, that it ſeems , 

a very narrow hard caſe: But then, the whole bur- 
den of the Purſuers pleading turns upon this, That 


pened upon a ſudden quarrel ; yet Cuming himſelf 
was the firſt provoker, and the auctor rixæ, and 
therefore could not plead the benefit even of ſelf. de- 
fence; which indeed brings the caſe within what all 
lawyers agree on. And had it not been for that cin? 
cumttance, tis impoſſible the deciſion could have 
gone as it went: For in effect, the King's Advocate 
admitted the defence, barring that circumſtance ; 
but inſiſted upon that as what governed the cafe, 


Tae Purſuers alſo mention the caſe of Barnet of 
Carlops, anno 17 1 1. But it is plainly againſt them; 
and it being to be noticed for the Pannel, ſhall not be 
dwelt upon here. E 

Tur next caſe is that of Hamilton of Green, anno _ 

1716; which does not at all meet : For there a = 
plain murder was libelled, that the pannel firſt made 


* 


and 
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and not content with that, drew the ſword, and 
gave the defunct the mortal wound. And no provo- 
cation was pled upon, on the part of the pannel, ex- 
cept what was verbal only. And the only real inju- 
ry, by ftrikiog with the ſword and ſcabbard, was 
admitted to have been given by the pannel. And 
though it was there pled, that the defun& himſelf 
ruſhed upon the ſword, that was contrary to the libel: 
And if the fact had come ſo out, the libel would not 
have been proved. And therefore, that caſe does 
not at all meet; for there were not ſufficient circum- 
ſtances to exclude the dole, or ſo much as to make a 
homicidium culpoſum. | VF 
ANor He caſe they mention, is that of Thomas 
Roſs and Jeffrey Roberts, 2oth July 1716; which 
makes, againſt the Purſuers, as it is ſet forth by them 
ſelves: For there the Lords did ſuſtain the defence of 
provocation by words, receiving a blow on the face, 
being pull'd down to the ground, and beat with a 
great ſtick or car- rung, relevant to reſtrict the libel 
to an arbitrary puniſhment. And though the words 
« To the imminent danger of his life,” are inſert, 
as they were pled in the defence; yet that was not a 
fact, but a conſequence inferr'd from the being ſtruck 
with a ſtick. And if the periculum vitæ had been 
the foundation on which the interlocutor went, then 
it muſt have been unjuſt ; becauſe no man alive ever 
doubred, that a man in ſelf-defence, might lawfully 
kill, without being ſubje& to an arbitrary puniſh- 
ment whatſoever ; But the caſe was, that your Lord- 
ſhips found the provocation and real injuries reduced 
the fact to a bomicidum culpoſum. Tou indeed ſuſtain- 
ed the reply, That the defunct was held by Jeffrey at 
the time of receiving the wound, becauſe that exclu- 
ded the defence of the Pannel's being upon the 
ground when he gave the wound, and mad? the fact a- 
mount to murder; becauſe it never was donbred, _ 
x | 
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it one ſtab another, eſpecially with a knife, which is 
#abbing in the molt barbarous ſenſe, when that other 
is held, and fo put out of the {tate of doing further 
injury, that is murder by the law of all nations, 
TE Purſuers hkewiſe mention a eaſe of Davidſon, 
without noticing either date or circumſtances; and 
therefore the Pannel muſt conclude there was no de- 
fence proponed, excluſive of the dole or forethought. 
Tre caſe of Lindſay and Brock, the Greenock 
Taylors, is very far from putting the cafe out of 
doubt, or indeed touching it at all. The cafe was, 
that che defunct was enticed out of his houſe, and 
was attack'd by two at the ſame time; and when he 
and they were on the ground, one of them, which: 
came out to be Lindſay, ſtabbed him in the throat 
with a pen-kniſe. There your Eordfhips did not ſuſ- 
tain the crime as capital againſt them both, even upon 
the, art and part, but only againſt the one who ſhould 
appear to have given the ftab, and that came out to 
be Lindſay : But then indeed you found, not with- 
out difference in opinions, that nevertheleſs he had 
the benefit ef the indemnity, upon this foundation, 
that though the homicidium was doloſum, becaufe of 
the circumſtances, yet it was not from malice preme- 


ditate: And the majority were of opinion, that the 


indemnity exciuded nothing but premeditate murder, 
and did not touch any caſe done in rixa, notwith- 
ſtanding the perſon guilty might be the aufer rixæ. 
This does by no means determine any queſtion be- 
twixt a doloſum and culprſum homicidium; for that fact 
was inſiſted to be doloſum, and indeed. o found. *Tis 
true, it proves that an indemnity may reach even a 
homicidinum doloſum, where the dole aroſe immediately, 
and not ex intervallo; but that ſays nothing to this 
- queſtion, nor is it proper to enter upon the argument 
about the indemnity, now that the judgment is given. 
Tre caſe of Mathews the Soldier, the Purſuers ad- 

mit, was of the ſame nature, and ſo needs no other 

- anſwer ; 
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anſwer; only, That, in that cafe, there were no cir- 
cumſtances ſufficient to exclude the dole, or make it 
only a culpable Homicide. . 

| THESE are all the cafes the Purſuers have men- 
tioned, and, if numbers would do, no doubt there is 
enough; but your Lordſhips are to judge how far to 
the purpoſe: And one thing is remarkable with re- 
gard to them all, That not one of them touches the 
caſe in hand, in ſo far as concerns the ſhaughter's be- 
ing caſual as to my Lord Strathmore, the invaſion be- 
ng intended againſt Bridgetcn. 

Bur now the Counſel for the Pannel beg leave to 
take notice of ſeveral deciſions, even fince 1661, 
which directly eſtabliſh the point pled for the Pannel , 
and the firſt is Mafon's cafe in the 1674, to be ſeen 
in the Record; and alſo obferved by Sir George Mac- 
kenzic. Maſon was accuſed of killing Ralſton. The 


_ defences were three, fr/#, That Ralſton had followed 


Maſon from houſe to houſe, at laſt, put violent 
bands upon him; whereby Maſon was forced to 


throw him off, and that he fell againſt a ſtool. 2s, 


That the wound was not mortal, but Ralſton died ex. 
malo regimine. 3tio, That the Homicide was merely 
caſual, and in ſelf-defence, Ralſton being the aggreſ- 
for. The Lords ſuſtained the libel only relevant to 
inter the penam extraordinariam, and feparately ſu- 
{tained the other defences to aſſoilzie in totum, and 
remitted all to the knowledge of the inqueft. Here 


your Lordſhips ſee, the killing only ſuſtained ad poe- 


nam ertraordinariam, without regard to the three de- 
fences, of caſual Homicide, ſelf-defence, and dying ex 
malo regimine; for they are all ſuſtained ſeparately to 
alloilzic, even from the pena extraordinaria: Here 
then was a culpable Homicide, ſuſtained only ad pænam 
.extraordinariam, though neither merely caſual, nor in 
felf-defence ; and ſo there can be no judgment more 
direct upon the point now pled. 
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Ap here the Pannel muſt notice, once for all, 
That it makes nothing to this queſtion, That in that, 
and other like cafes to be mentioned, a mortal wea- 
pon was not uſed; for it is one queſtion, What is 
ſufficient to make a Homicide only culpable ? and 
quite another, Whether, in our law, there is ſuch a 
thing as culpable Homicide, though neither merely 


caſual, nor in ſelf-defence? That of the uſing a deadly 


weapon enters into the organ Whether a Ho- 
micide is doloſe or culpable only? But it makes no- 
thing to the other queſtion, ſince Homicide may not 
be merely caſual, although no mortal weapon is uſed, 
as appears both from this deciſion, and the caſe of 


Bain, cited for the Purſuers. 


ANOTHER caſe, is that of Grierſon and others, 
12th March 1684; where the pannels being accuſed 
of Murder, for killing the defunct in a ſcuffle ; the 
defence proponed was, That the defunct was the firſt 
aggreſſor, and did invade the Pannels, or one or other 
of them; and that William Grierſon, or one or other 
of them, being ſtanding before the fire, the defunct 
threw the ſaid William, or one or other of them, in 
the fire, and fell upon himſelf; and then, after the 
ſcuffle was over, the defunct did riſe, walked up and 
down, diſcourſed, and of new again beat the ſaid 
William Grievian: and threatened to kill him it he 


would not be gone; that the defunct went in good 


health to the door thereafrer. Theſe the Lords ſu- 
ſtained relevant to liberate from the ordinary pain of 
death. Here is another deciſion in point; the crime 
was not found merely caſual, or the Court muſt have 
aſſoilzied; at leaſt, could only have impriſoned, and 
could have inflicted no other arbitrary puniſhment. 
But that was not the caſe, it was found culpable, and 
not merely caſual ; and therefore the puniſhment re- 
ſtricted. Sure then, it is not true in law, that all 
Homicides are capital, unleſs they be merely caſual. 
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A third caſe, is that of Maxwell and others, 7th 
November 1690, purſued for the murder of John Ruſ- 
fel, where the Court ſuſtained this defence, That 
there was a previous combination to make a convo- 
cation, in order to debar and keep out Mr Walter 
Macgill, Miniſter of from entring into his 
Church that Sunday, in conſequence of which, a 
convocation happened ; and when they were required 
to diſperſe, they took the keys from the Beadle, and 
beat the Notar, and the Miniſter's wife, and others, 
before the {laughter was committed, relevant to re- 
ſtrict the ſlaughter to an arbitrary pain. And found 
yet further, That jf any actual attempt was made, 
by throwing great ſtones at the Miniſter, before com- 


mitting the ſlaughter, that that was ſufficient to libe- 


rate from the ſlaughter /mpliciter. Sure the firſt part 
of the defence, implied neither accidental Homicide, 


nor ſelf· defence, but a provocation by real injuries; 
yet the Court juſtly ſuſtained it to reſtrict, 

On the 6th November that ſame year, another 
Judgment was given, very oppoſite to the Purſuers 
pleadings, in the caſe of Captain Price and others, 
who were proſecuted for ſhooting one Jobn Reid, a 
tradeſman of Glaſgow, and ſerjeant at that time of 
a guard kept in that Town. The caſe was, that 
Captain Price, and others with him, had made ſome 
diſturbance in the houſe where they lodged, and com- 
mitted ſome rudeneſs to the landlady and her maid, 
which occaſioned the guard to be called; and when 
the guard came, commanded by Reid, and entered 
the room where Price was, he and his company re- 
ſiſted the guard, and one of them ſhot Reid dead. 
The defence proponed was, © That before any guard 
came, a mob had begun to riſe, and had gathered 

* at the door where the officers were, who had ſhut 


the door upon themſclyes, and cried to ſhoot the 
“dogs, 


{  Þ 


15 FIN and words to that purpoſe : : That when the 
« ouard came, they did not know it was the guard, 
but reſiſted and fired, from apprehenſion that it 
& was the mob, and fo killed Reid the Commander 
of the guard.“ The Lords “ ſuſtained that de- 
e fence relevant to reſtrict the libel.” And in that 
Judgment, beſide the eſtabliſnment of the general 
principle, this may be obſerved, That Reid was killed 
by miſtake, as one of the mob, and there neither was 
nor could be any provocation from him; neither was 
it pled, That the mob had given any real injury, but 
only were gathered in a tumultuous way, and utter. 
ing injurious words: Yet the Court juſtly reſt ricted 
the libel ; though it is plain the ſlaughter was not ac- 
cidental, except in ſo far as the commander of the 
guard was killed in place of a mobber. Neither was 
it ſelf defence, becauſe the pannels had no right to 
reſiſt the guard, only there was an injury by the 
convocation, and an apprehenſion given of greater 


injuries, though that apprehenſion was not fo.idly 


founded. 

THE caſe of Captain Wallace firing on the boys 
from the Abbay, may likewiſe be noticed; but being 
a well known caſ-, needs not be at length recited. 

A fourth caſe is that of Enſign Hardie, 6th' June 
1701: He was accuſed of murder, by giving repeated 
thruſts with a drawn ſword, to one Smith, who at the 


time had no arms, whereof Smith inſtantly died; and 


that he afterwards boaſted of his crime and cruelty, 
telling other gentlemen, that he had bowed his ſword 
upon the perſon of a fellow at Scarbrigge. The de- 
tence proponed, and ſuſtained, was, “ That the de- 
e funct was the firſt aggreſſor, and did take hold of 
the Pannel's horſe- bridle; and when he was hold- 
ing the horſe by the bridle, did give the Pannel a 
© ſtroke over the face with a rung or tree, and 


©« wounded him to the effuſion of his blood; and 
ee that 


[ 9 ] 


that the defunct beat the pannel from his hoſe.” 
Theſe were found relevant to reſtrit the libel io an ar- 
bitrary puniſhment. And then the reply was ſuſtained 
relevant to elide it, That the pannel beat the de- 


„ funct on the face with a twiſted rod, before he 


« ſtruck the panne l.“ Here again the point is fixed; 
no caſual Homicide, nor Homicide in ſelf defence: 
And fo your Lordſhips had found by a former In- 
terlocutor, wherein you repelled the defence, when 
proponed as felt-defence, but yet reſtricted the pu- 
niſhinent, becauſe the Homicide was culpable. 

A fifth caſe, yet ſtronger, is, that of the iſt of 
March 1710: Peter Maclean, who was accuſed of 
the murder of James Ewing, by ſhooting him dead 
with a fowling-piece, when Ewing had no arms in 
his hand. The defence ſuſtained to reſtrict the libel 
to an arbitrary puniſhment was, “That the defunct 
« quarrelled the pannel, under the name of raſcal, 
% how he durſt carry a fowling-piece, and that if the 
« Prince had his own, he durſt not ſo do; and adding 
* theſe words, That her Majeſty was but a whore, 
* and thereupon aſſaulted the pannel for taking his 
„ carabin from 2 Theſe are the words of the 
Interlocutor; and it is ſo plain, that no obſervation 
needs be made upon it. 

ANOTHER caſe is, that of Bathgate, 23d January 
1710: He was accuſed of murdering Andrew Braid- 
wood, by throwing him down to the ground, and gi- 
ving him ſeveral ſtrokes and bruiſcs, whereof he died. 
Your Lordſhips -** found the libel only relevant to 
* infer an arbitrary puniſhment ;” yet the fact was 
not intirely caſual, nor pled to be fo: And you fu- 
ſtain'd the defence, That the throwing down li- 
„ belled, was only a wreſtling, out of no malice, 
and that previous thereto the defunct was valctu- 
** dinary, and in the habit of ſpitting blood, rele- 
** vant to elide the libel in totum. 
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Tae caſe of Go, 3d March 1710, is not ſo 
lain as the others above mentioned; but yet it does 


aſſiſt in the queſtion: For there your Lordſhips ſu- 


ſtained opprobrious language and invaſion, by bear- 
ing in a ſcuffle, though without mortal weapons, re: 
Jevant to reſtrict the puniſhment of killing with a 
ſword, even ſuppoſe the killing ſhould be proved to 
have been without the door of the houſe, when the 
laſt beating was only pretended to have been within 
the houſe; and fo the beating muſt have been over 
before giving the wound, and the panncl employed 
in proſeguendo, by way of retortion of the injury that 
had been given. 


ANOTHER unanſwerable caſe is that of Carlops, 


Fanuary Sti 1711 3 the circumſtances of which are 
ſo well known, that it is in vain to repeat them; ſure 
it was neither accidental Homitide, nor Homicide i in 
defence: But the Lords ſuſt Nned the defence, That 
the beating was per plures commiſſum, in conjunction 
with any two of the following defences, viz. ** That 
any beating committed by them was in a tuilzie or 
ce rixa, in which they mixed themſclves, to relieve 
%a youth in the defunct's grips, or in a ſtruggle with 
« him. Or, ſeparatim, That they had ſwords about 
them, and only made uſe of ſtaves or batons, re- 
3 levant to reſtrict the libel to an arbitrary puniſh- 
« ment.” 

Turkr is another caſe likewiſe worth noticing, 
18th December 1712; the caſe of Serjeant Davies, 


who was accuſed of the murder of Mr Robert Park— F 
where your Lordſhips “ found the pannel his being 
alone, time and place libelled, and a ſcuffle then 
0 happening betwixt the defunct, with two or three 
more in his company and the pannel, and after 
a beating with ſtaves betwixt the ſaid men and the 
„ pannel, the ſaid pannel his retiring and calling for 


*© the guard, and being mutilate in the hand before 
1 : [13 he I 
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« he gave the ſaid mortal wound, relevant to reſtrict 
« the libel to an arbitrary puniſhment. ; 
ANOTHER very late caſe is that of Jaſper Reyſan- 
no, 14th December 1724, where the pannel being ac- 
cuſed of killing Robert Lamb, by throwing him over 
the ſtairs, without caufe or provocation, whereby he 
was braincd; your Lordfhips ſuſtained it only“ rele- 
vant to infer an arbitrary puniſhment :” Yet ſure it 
was not accidental, far leſs in defence. All which 
caſes plainly eſtabliſh the point, that even ſince the 
act of parliament 1661, the conſtant practice hath 
been to find culpable homicides only relevant to infer 
arbitrary puniſhment; and that there are homicides 
not - puniſhable with death, though neither merely 
accidental nor in ſelf- defence. - . 
THERE is alſo a caſe which deſerves to be noticed, 
as to that point, of a third party's being killed 
when interpoſing betwixt other two in a ſcuffle: 
Which is the caſe of John Graham, itt December 
1712, where Graham was accuſed of murdering Da- 
It vid Cochran. But your Lordſhips ſuſtained the de- 
or , fence, © That while he was attacked by Blyth with 


a drawn durk, the pannel was in his own defence 
n FF <« with adrawn bayoner ; and that in the mean time, 
ut ; *© the defunct interpoſing as a redder betwixt them, 
e- did caſually receive the wound libelled, relevant 


4 to reſtrict the libel to an arbitrary puniſhment.” 
Tris Information having drawn to fo great a 
g, length, we are unwilling to trouble your Lordſhips 
„ with further references to the laws of other countries, 
— particularly to the law of England; although we ap- 
prchend the law there does not differ ſubſtantially from 
our law in this particular, except it be in theſe; 1½, 
That manſlaughter is in effect not puniſhable at all in 
England, otherwiſe than by a kind of eluſory puniſh- 
ment; 2do, That in no caſe dolus is preſumed only 
from the giving the wound, except upon the particu- 
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lar ſtatute of ſtabbing ! Whereas indeed it is in ſeve- 
ral caſes otherwife with us; culpable homicide is pu- 
niſhable arbitrarily, and no doubt in many caſes, 
where contrary circumſtane's do not appear, the gi- 
ving the wound preſumes dole, and even by the ſta- 
tute of ftabbing, the killer bath the benefit of his cler- 
gy, if the perſon killed give the firſt blow or real pro- 
vocation, and that although the provocation did not 
immediately precede the act of killing, if it happened 
at any time of the quarrel. | 
THAT by the ancient law of England, flaying a 
man did not infer death, yea perhaps not what we 
call murder itſelf, ſeems plain from Aſſiſa Henrici Regis 
apud Northampton, publifhed by Selden, in his Janus 
Anglorum pag. 120. of the laſt edition; by which it 


appears, that even murder itſelf and robbery, was 


puniſhable only by mutilation, ſuch as cutting off the 
hand or foot: And all their law-books, as well as the 
daily practice, eſtabliſhes the diſtinction betwixt fore- 
thought felony and ſlaying on ſuddenty; yea of old, 
even a murderer by malice prepenſe ſeems to have 
had the benefit of the clergy, and that benefit only ta- 
ken away from ſuch murderers by the firſt act, 23d 
Henry VIII. and their books of Reports are full of 
the examples that flaughter on ſuddenty is not murder 
or capital. In Cook's Reports it is ſtated, that ſeve- 


ral men playing at bowls, two of them quarrelled, and 


a third, in revenge of his friend, ftruck the other 
with a bowl, of which wound he died : This was 
held manſlaughter ; for it was done upon a ſudden e- 
motion, in revenge of his friend. | 

TRERE likewiſe, two boys combating together, 
one of them was ſcratched in the face, and his nofe 
run a great quantity of blood; he went three quar- 
ters of a mile off to his father; who ſeeing him all 
bloody, took in his hand a cudgel, and went three 
quarters of a mile to the place where the other boy was, 


and ſtruck him upon the head, of which the boy died. 
| This 
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This was held but Manſlaughter; for the ire and paſ- 
ſion of the father was continued; and there was no 
time determined in the law that it was fo ſettled, that 
it ſhall be adjudged malice prepenſe in law. 

THe caſe of Mawbridge, ſet down at length by 
Lord Chief Juſtice Keyling, makes ftrongly for us; 
and we beg leave to refer to the whole treatiſe there 


fer down, and particularly to the firſt ground of pro- 
vocation, which he declares to be ſufficient ſo as to al- 


leviate the a& of killing, and to reduce it to a bare 
homicide : He ſays, “It one man, upon angry words, 
« ſhall make an aſſault upon another, either by pul- 
ling him by the noſe, or fillipping upon the forehead, 
and he that is ſo aſſaulted ſhall draw his ſword, and 
„ immediately run the other thorow that is but 
*© manſlaughter ; for the peace is broken by the per- 
&« ſon killed, and with an indignity to him that recei- 
« ved the aſſault: Beſides, he that was ſo affronted 


might reaſonably apprehend, that he that treated 


% him in that manner might have ſome further de- 
e ſign upon him.” Your Lordſhips ſee how cloſe this 
is to the caſe: The inſult and indignity done by 
Bridgeton was vaſtly ſtronger than any thing here 
mentioned: and having received ſuch an affront, he 
had reaſon to expect worſe ; more eſpecially when, as 
we offered to prove, Bridgeton was endeavouring to 
pull our my Lord Strathmore's ſword. 

We muſt likewiſe humbly refer ro ſeveral caſes ſer 
down by Serjeant Hawkins, in his Pleas of the Crown, 
which fully agree with what we now plead ; and par- 
ticularly take notice of what he ſays, pag. 84. If a 
** third perſon happen accidentaliy happen to be Kil- 
led by one engaged in a combat with another, 
© upon a ſudden quarrel, it ſeems that he who kills 
him is guilty of manſlaughter only.” And it 
would ſeem that there is even a difference made, be- 
twixt killing a perſon that endeavours to interpoſe. 
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if he tell that he comes for that purpoſe, and killing 
one who accidentally i is interpoſed betwixt the two 
contending parties, which was my Lord S!rathmore's 
caſe : The killing him who interpoſes to ſeparate, if 
he give notice what he is doing, is reckoned worſe 
than the killing the other. And this obſervation 
thews that the preſent caſe is ſtronger than the above 
cited caſe of Graham, where your Lordſhips reſtricted 
it to an arbitrary puniſhment. And what that au- 
thor obſerves, confirms a diſtinction we have made, 

betwixt a man quarrelling with another, and killing a 
third party, where it is proved the killer had a felo- 
nious intention to murder theother, and the caſe where 
that does not appear; for however, in the firlt caſe, 

he might be guilty of the murder of the third party, 
yet if a deſign to murder the perſon he quarrelled with is 
not proved, then he can never ſuffer capitally for killing 
the third party: And we have already endeavoured 
to prove, that that muſt be the caſe as to Bridgeton, 

where he gave the provocation, and no act followed 
againſt him ſufficient i in law to eſtablith a deſign of 
murdering him. 

THe Purfuers have cited the fame books, and Maw- 
bridge's caſe, as for them; but that we ſubmit. | The 
particular caſes of Holloway, and Williams the Welſh- 
man, ſpoke of by Keyling, are not at all to the pur- 
poſe: The Welſhman's cafe was no judgment ; bur 
neither in that nor in Holloway's was there any real 
perſonal injury, on which a great ſtreſs is laid in all 
theſe queſtions. 

Tur Purſuers mention another caſe ſtated, but ne- 
ver adjudged: A perſon ſhooting at fowls with an | 
intent to ſteal them, accidentally kills a man; that 
will be murder. This perhaps may be juſtly doubt- 
ed: Sure it would be too ſevere, But ſuppoſing it 
were ſo, 'tis of no importance: Stealing, even of 


fowls, by the law of England, is felony of malice 
prepenſe ; 
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prepenſe: And where a man attempting to commit 
one felony, does another, there is little doubt but in 
ſtrict law he is guilty of the felony committed. But 
what is that to the caſe of a provocation by a real in- 
jury? ND OE . 

Tue Purſuers have quoted the authority of Voet, 
and a deciſion obſerved by him from Sange, ro e 
that where one man was intended to be killed, and 
another ſlain, the crime is capital: In which no doubt, 
Voet differs from many as learned lawyers, who are 
of the other ſide. But his opinion, and that of Sande, 
is obviated by what is already ſaid: It is only in the 


caſe of no provocation or real injury on the part of 


him who was deſigned to be killed. And 2do, Tis 
always taken for granted, by Voet, and all who are 
of that opinion, that the deſign of mudering the perſon 


intended to be invaded, do appear and is proved: But 


| we have already ſhewn, that cannot be ſaid in the 


preſent caſe. 

THE Purſuers pretended, © That there was a cir- 
<« cumſtance in the libel which implied malice againſt 
„ the Far] of Strathmore, viz, That the thruſt given 
% was followed by a ſecond puſh.” But as there is 
nothing in this fact, it may be the ſubje& of imagina- 
tion, but can never be the ſubject of proof, unleſs it 
were pretended, as it is not, that the Pannel drew back 
or out his ſword, and made a ſecond thruſt ; which 
will appear not to be true, from the nature of the 
wound ; and the thruſt will be found to have been fo 
momentary, that it was impoſlible. 24s, If any 
thing like that happened, it will appear, that there 
was no more in it, but the Pannel's ſtaggering, or 
moving the ſword by his weight leaning upon it. 
3tio, There is no relevancy in it at all; the fact being, 


That the Pannel puſhed as at Bridgeton: And no cir- 


cumſtance wil! make it appear, that he knew he had 
3 0 touched 
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touched the Earl of Strathmore till ſometime. after the 


fatality was perfected. | 
Tae Purſuers further pretended, ** That as they 


e had libelled malice, they would prove it from other 


e antecedent facts that had happened ſome time be- 
* fore, whereby it would appear, that there was en- 
% mity betwixt the defunct and the Pannel.” 

Ir is anſwered for the Pannel, imo, That no ſuch 
facts being libelled, nor, to this minute, condeſcended 
upon, either in the debate or information, they can 
by no means enter into the proof, otherwiſe the high- 
eſt injuſtice would be done to the Pannel in this and 
every ſuch caſe: For if the pretended facts, inferring 
malice, had been libelled, then ic would have been 
competent to the Pannel to have elided the fame by a 
proper proof, to ſhew that they inferred no malice 
on his part; he might have proved diſſimulation or 


reconciliation, and would have been prepared for that 
purpoſe, But where ſuch facts are concealed, and may 


have happened at an unknown diſtance of time, 'tis 
impoſhble the Pannel can be prepared with proper evi- 
dences, And though it is ſufficient, in an Indictment, 
to libel malice in general, in arder to make a relevan- 
cy ; yet then it is always underſtood that the purſuer 
intends no more than the preſumed malice ariſing from 
the fact libelled : Neither can ſuch proof come in un- 


der the head of art and part, becauſe that can only. 


have regard to ſuch facts as happen at the time of com- 
mitting the action complained of, and ſuch as import 
a ſhare in the action; but cannot reach to pretend- 
ed qualifications of malice that happened the Lord 
knows when, | 

In the next place, the Pannel offers to exclude all 
pretence of former enmity, by proving, that, for ſome 
time before, they had met from time to time occaſio- 
nally, without any marks of enmity, but all the ſeem- 
ing requiſites of friendſhip and civility 1 
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and particularly, that that very day they had dined 


together, afrerwards drunk together for a conſiderable 
time, and viſited together, in the Lady Auchter- 
houſe's, a common relation, with all appearances 
of friendſhip; and that the deceaſt Earl had kind-* 
ly invited the Pannel and his family to come and vi- 
fic him and his, and made a challenge of kindneſs of 
it, that he was too great a ſtranger. In the caſe of 
| enmity, the divine Law itſelf determines, when ha- 
tred is to be preſumed, and when not: Whoſo 
„ kilterh his neighbour ignorantly, whom he hated 
not in time paſt ; in the Hebrew, from yeſterday, 
„ the third day ;” or as in the Latin tranſlation, guz 
eri & nudias tertius nullum odium contra eum habuiſſe 
comprobatur. So that the very friendſhip that paſſed 
that day on which the unhappy accident happened, 
excludes all pretence of former enmity, ſuppoſe there 
had been any ſeeming differences, of which the Pannel 
is not conſcious, far leſs of malice, or any capital enmi- 
ty that ever was, 

Upo the whole, though this fatal and melancholy 
accident, which gives occaſion to the trial, does and 
mult ly heavy on the mind of the Pannel, and produce 
the ſtrongeſt ſorrow and regrete in all that had the ho- 
nour to know the deceaſt Earl; yet the puniſhing 
the Pannel capitally for an oftence which happened 
caſu magis quam voluntate, would be a very rigorous 
extenſion of the law. It is plain, from what is above 
faid, that culpable homicide, both by-our law and 
practice, 3 is puniſhable only arbitrarily, and comes un- 
der the general deſcription of caſual homicide in the 
act 1661. No caſe can be more pitiful or favou— 
rable than this, where the death happened to a per- 
ſon nowiſe intended to be hurt: And therefore 'tis 
hoped your Lordſhips will ſuſtain the defence pled, 


relevant to reſtrict the libel to an arbitrary puniſhment. 
: Ro. DunDas:* 
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ABSTRACT of ſome acts of PARLI4- 


MENT, in the very words of the ſtatutes 
themſelves, 


Ames I. Parl. 3. Act 51. iatitled, OF Fort- 
THOUGHT FELONY AND CHAUD MELLA ; ſta- 
tutes, * That as ſoon as any complaint is made to Juf- 
++ tices, Sheriffs, Baillies, &c. they ſhall enquire 
15 diligently (i. e.) without onie favour, gif the 
** deed was done upon forethought felony, or throw 
* ſudden chaud mella: And gif it be found forethought 
* felony the life and goods of the trefpaſſer 
© ro be in the King's will: And gif the 
„ treſpaſs be done of ſudden chaud mella the 
“party ſkaith'd ſhall follow, and the party tranf- 
«© greſlor defend, after the courfe of the old laws of 
„ the realm. 


James I. Parl. 6. aa intitled, Tur 3 


SULD BE PURSUED UNTILL HE BE PUT FURTH 
OF THE REALM, OR BROUGHT AGAIN TO THE 
© PLACE OF THE SLAUCHTER ; (the act appointing 
« the method of purſuing manſlayers) ſtatutes, 
* that quhairever he happenis to be takin, that 
« Schireffe, Stuart, or Bailie of the Regality, fall 
& ſend him to the Schireffe of the nixt Schireff- 
% dom, the quhilk fall receive him, and ſend him 
& to the nixt Schireffe, and {wa foorth from Schi- 
<< reffe to Schireffe, quhill he be put to the Schireffe 
« of the Schire where the deede was done, and 
« there fall the law be miniſtred to the party: 
« and pif it be forethought felony, he fall die 
te therefore.” 

James I. Parl. 6. Act. 95. intitled, Or InQu1s:- 
TIONW OF FORETHOUGHT FELONY TO BE TA- 
KEN BY AN ASSIZE ; It ſtatutes, * That the offici- 

© ars, 
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ars ( 7. e. the Judges ordinary) ſhall give them 


< the knowledge of an aſſize, whether it be fore- 


8 thought felony, or ſuddenly done: And gif it 
* ſuddenly done, demain them as the law treats 
„of before: And gif it be forethought fe- 

; 4% lony, demain them as Law will. 

- James III. Parl. 5. Act 35. intitled, OF $LaucHTER, 


E OF FORETHOUGHT FELONY, OF SUDDANTIE, 
E AND FLYING TO GIRTH. A<tem, ** Becauſe of 
7 * the eſchewing of great Slauchter quhich has 
t been right commoun amongſt the King's lieges, 
F ** Nowe of late, haith of forethought felony, and of 
0 o ſuddantie: And becauſe monie perſons com- 
S mit flauchter upon forethought telony, in truſte 
. they fall be defended throw the immunitie 
1 of the Halie Kirk and Girth, and pallis and 
e remainis in Sanctuaries; it is thought expedient 

| in this preſent Parliament, for the ſtanching 
Jof the ſaid Slauchters in time coming, quhajr- 

a) * ever Slauchter is committed on forethought 
E 


* felony ; and the committer of the ſaid Slauch- 


8 © ter paſlis and puttis him in Girth, for the faf- 
, tie of his perſon, The Schireffe fall come to 
Yo ** the ordinar, in places quhair he lies under 
Il * his juriſdiftion, and in places exempt, to 
K the Lords Maiiters of the Girth, and let them 
N * wit, that ſick a man has committed ſick a crime, 
i- ** on forethought felony, tanguam inſidialor et 
e per induſtriam, tor quhilk the law grants not, nor 
d leaves not fic perſons to joyis the immunities of 
: *© the kirk. And the Schireffe ſall require the Ordi- 
e *© nar to let a knowledge be taken be an aſſize on fif- 

teen days, quhidder it be forethought felony, or 
[- * not: And if it be founden forethought felony, 
5 to be puniſhed after the King's laws: And if 
i- © jt be founden ſuddantie, to be reſtorid again 
8, to the freedome and immunity of Halie Kirk 


and Girth, 


J ame? 
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mes IV. Parl. 3. Act. 28. intitled, Au r 


MANSLAYERS TAKEN OR FUGITIVE; ſtatutes, 
„That where any happens to be ſlain within the 
c realm, the manſlayer ſhall be purſued (in a cer- 
„ tain manner) and wherever he happens to be 
© vertane, that the Schireffe fall incontinent 
te ſend him to the nixt Schireffe, and fo furth, quhill 
% he be put to the Schireffe of the Schire quhair 
ce the deed was done; and there fall juſtice be in- 
* continent done. And gif it be forethought fe— 
* Jony, to die therefore. 


James V. Parl. 4. Act 23. intitled, Tut Mat- 


sT ERS OF THE GIRTH SULD MAKE DE PUT Es, 
QUHA SULD DELIVER MALEFACTOURES, THAT 
MAY NOT BRUIK THE PRIVILEDGE THEREOF; 
ſtatutes, © That they ſhould be holden in all time 
% comeing, to deliver all committers of Slauchter 


= upon forethought felony, that flies to Girth, 


and others treſpaſſers that breaks the ſame, and 
% may not bruik the priviledge thereof, conform 
de to the common law and the act of Parliament 
«made thereupon of before, to the King's of- 
« ficiars, aſkand and deſireand them to underly the 


ce law. 


Pillows the intire Ad of Charles II. Parl. 1. 


chap. 22. intitled, CONCERNING THE SEVE- 
RAL DEGREES OF CASUAL HOMICIDE. 


OUR Sovereign Lord, with advice and conſent 
of the eſtates of this preſent Parliament, 


&« fqr removing of all queſtion and doubt that may 
« ariſe hereafter in criminal purſuits for ſlaughter ; 
6 5sTATUTES and ORDAINs, that the caſes of ho- 
micide, 


3 


** 


* micide after following, viz. caſual homicide, ho- 


„ micide in lawful defence, and homicide committed 
„ upon thieves and robbers breaking houſes in the 
* night; or in caſe of homicide the time of maſter- 
* ful depredation, or in the purſuit of denounced or 
declared rebels for capital crimes, or of ſuch who 
& afliſt and defend the rebels and maſterful depreda- 
** tors by arms, and by force oppoſe the purſuit and 
*© apprehending of them, which ſhall happen to fall 
out in time coming, nor any of them, ſhall not 
„be puniſhed by death; and that notwithſtand- 
ing of any laws or acts of parliament, or any 
* praſtic made heretofore, or obſerved in pu- 
** niſhing of ſlaughter; But that the manſlayer, 
in any of the caſes aforeſaid, be aſſoilzied from 
* any criminal purſuit, purſued againft him for 
* his life, for the ſaid ſlaughter, before any judge 
* criminal within this kingdom. Providing always, 
That in the caſe of homicide caſual, and of homi- 


s cide in defence, notwithſtanding that the ſlayer is 


* by this act free from capital puniſhment ; yet it 
{© ſhall be leiſum to the criminal judge, with advice 
* of the council, to fine in his means, to the uſe of_ 
ce the defunct's wife and bairns, or neareſt of kin," 
* or to impriſon him. And his Majeſty, with ad-“ 
vice foreſaid, declares, that all deciſions given con- 
form to this act, ſince the thirteenth of February 
** one thouſand ſix hundred and forty-nine years, 
* ſhall be as ſufficient to ſecure all parties intereſted, 
** as if this preſent act had been of that date: And 
* that all caſes to be decided by any judges of this 
* kingdom, in relation to caſual homicide in defence, 
committed at any time heretofore, ſhall be decided 
* as is above expreſſed, f | 


Curia 
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Curia Juſticiaria 8. D. N. Regis tenta, in no- 
vo Seſſionis domo Burgi de Edinburgh, primo 
die menſis Auguſti, milleſimo ſeptingentęfimo 
vigeſimo oftavo, per honorabiles viros Adamum 
Cockburne de Ormiſtoun, Juſticiarium cleri- 
cum; Dominos Jacobum Mackenzie de Roy- 
ſtoun, et Gulielmum Calderwood e Poltoun, 
Magiſtrum Davidem Erſkine de Dun, Domi- 
num Gualterum Pringle 4e Newhall, et Ma- 
giſtrum Andream Fletcher de Miltoun, Com- 
miſſionarios juſticiariae dict. S. D. N. Regis. 


Curia legitime affirmata 
INT RAN. | 
James Carnegie of Finhaven, Pannel. 
Indicted and accuſed ut in die praecedenti. 


THE Lords Juſtjce-Clerk and Commiſſioners af 
5 uſticiary, having conſidered the indictment, 
e raiſed at the inſtance of Suſanna Counteſs of Syrah. 
more, and Mr James Lyon, Brother-german and 
“ neareſt of kin to the deceaſt Charles Earl of Strath- 
© more, with concourſe and at the inſtance of Dun- 
can Forbes Eſquire his Majeſty's advocate, for his 
: Highneſs's intereſt, againſt James Carnegie of Fin- 


© haven, Pannel, with the foregoing debate there- 


„upon: they fand, and hereby find, that the Pan- 
nel, at the time and place libelled, having by 
e premeditation and forethought felony, with a 
„ ſword or other mortal weapon, wounded the 
© decealt Charles Earl of Strathmore, of which 
«© wound he the ſaid Earl ſoon thereafrer died, or 

| « that 


7 
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« that he the Pannel was art and part! thereof, rele- 


« yant to infer the pains of law , but allowed, and 
e hereby allow the Pannel, to prove all facts and 


„ cjreumſtances he can, for taking off rhe aggra- 


« yating circumſtances of forethought and preme- 
« ditation : As alſo fand, and hereby find, That he 
ce the ſaid Pannel, time and place foreſaid, having, 


„with a ſword or other mortal weapon, wounded 


« the ſaid deceaſt Earl, of which wound his Lord- 
« ſhip ſoon died, or that he the Pannel was art and 
« part thereof, ſeparatim, relevant to infer the pains 
« of law : And repelled, and hereby repell the de- 
« fences proponed for the Pannel: And remitted, 
« and hereby remit him, and the indictment, as 
{© found relevant, to the knowledge of an aſſize. 

| 3 Ap. CockBURNE I. P. D. 


The Lords Juſtice-clerk and Commiſſioners of Juſti- 
ciary continued the diet, at the inſtance of Suſanne 
Counteſs of Strathmore, and others, againſt James Car- 
negie of Finhaven, Pannel, till to-morrow, at nine 
of the clock in the morning; and ordained wit- 
neſſes and aſſizers to attend at that time, each perſon 
under the pain of law ; and ordained the Pannel to be 


carried back to priſon. 
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Curia Juſticiaria, S. D. N. Regis, tenta in novo 
Seſſionis domo Burgi de Edinburgh, ſecundo dic U 
menſis Auguſti, milleſimo ſeptingenteſimo vi geſimo F 
octavo, per honorabiles viros Adamum Cockburn | 
de Ormiſtoun, Juſticiarium clericum ; Domi- 
num GULIELMUM CALDERWOOD de Poltoun ; 


\ 


The 


0 

Magiſirum DAvI˖DEM ER SK INE Dun, Domi- 1 

num Gualterum Pringle e Newhall, er Magi- d 

ſtrum Andream Fletcher de Miltoun, Commiſ- ar 

fronarios Fuſticiariae dict. S. D. N. Regis. 2 

Curia legitime affir mat a. in 

 InTxran. ＋ͤ 8 th 

James Carnegie of Finbaven, Pannel. be 

Indicted and accuſed ut in diebus praecedentibus. 5 

The Lords proceeded to make choice of the fol- Ee 
lowing aſſizers. | | an 
| ASSTE. ” 

1 "I a 
Sir Robert Dickſon of Inveraſk, | | my 
George Loch of Drylaw, wh 
John Watſon of Murrays, | dra 

Walter Riddel of Granton, 1 

George Warrender of Burntsfeld, | up 
Thomas Brown of Bonington, ver 
* George Haliburton of Fordel, 3 
James Balfour of Pilrig, 1 
Robert Dundas Merchant in Edinburgh, | os 
David Inglis Merchant there, | plac 

David Baird Merchant there, Up 
Alexander Blackwood Merchant there, as 
; * 7obn Gouts Merchant there, i | ſer | 
| John Steven Merchaut there, 3 
| James Ker Goldſmith there, 2 
ö N. B. Thoſe of the Jury marked thus * proteſt -- vour 
6 ed againſt the Verdict. | and: 


T9 


C0 


The above aſſize being all lawfully ſworn, and no 
lawful objection in the contrary, the Parſuers, for 
probation, adduced the witneſſes after deponing, viz, 


OBERT HEPBURN Hammerman in Forfars 
ſolemnly ſworn, purged, examined and in- 
terrogate, deponed, That he was in the Town 


of Forfar, the ninth day of May laſt, betwixt the 


hours of eight and nine o'clock at night, where he 
did fee the deceaſt Earl of Sratbmore, Lord Koſehill, 
and Mr Thomas Lyon my Lord Strathmore's brother, 
walking in the ſtreets; and at the ſame time did ſee 
Lyon of Bridgeton, and Finhaven the Pannel, ſtand- 
ing near to the Lady Auchterhouſe her houſe, upon 
the ſtreet; what words paſſed betwixt them, he 
being at a diſtance, could not hear; faw Bridgeton 
give Finbaven a puth with his hand; and Finbaven, fell 
in the gutter, and he ſaw a ſervant of the deceaſt 
Earl of Strathmore help Finbaven up out of the gutter; 


and when Finhaven got up, he ſaw him draw his 


ſword immediately; but that Bridgeton coming up 
faſter than Finbaven, he ſaw Bridgeton offer to draw 
my Lord S$trathmore's ſword; but does not know 
whether he got it draw, or not, but ſaw Finbaven 
draw his ſword before Bridgeton offered to draw my 
Lord Starthmore's; and when Bridgeton was coming 
up from the place where Finhaven fell, he looked o- 
ver his ſhoulder, and ſeeing Finhaven with his {word 
drawn, he went fatter up to my Lord Strathmore, as 
faid is; and when Finbaven came up, my Lord Straub— 
more being ſtanding about a pair of butts from the 
place where Finhaven fell, and when Bridgeton came 
up, and endeavoured to draw my Lord Strathmore's 
word, as ſaid is, my Lord turned him about, and 
ſet Bridgeton aſide, and made ſome ſteps towards Fin- 
haven, who would be at that time about fix or eight 
ells from my Lord; and he did ſee my Lord endea- 
vour to take Finhaven in his arms when they met, 


and a in little after that, that he did fee my Lord 
O withdraw 


206. ] 


withdraw himſelf aſide from the reſt of the company, 

and ſaw him put down his breeches, and lift up his 

ſhirt, and heard him fay he had got a wound, and re- 

peated theſe words three times, and ſaw him put up 

his ſhirt, and in a ſhort time thereafter ſaw my 

Lord fall to the ground. And being interrogate, If 

he ſaw Finbaven the Pannel make a thruſt at my Lord 

Strathmorè with a {word ? Deponed he did not fee him 

make the thruſt, but at that time he did ſee no o— 

ther ſword drawn bur Finhaver's ; and after my Lord 

retired, he ſaw ſeveral other ſwords drawn. De- 

poned, That there was no other company ſtanding 

with my Lord but my Lord Roſehii/, and his own 

brother Mr Thomas, before that Bridgeton and Fin- 

haven came up: And that he ſaw all this, that he has 

deponed upon, from his own ſhop-door, which was 

about ſeven or eight ells diſtance from that part of 

the ſtreet where my Lord Strathmore was ſtanding. 

And being interrogate, If he knows what came of 

Bridgeton after he came up to. my Lord? deponed, 

Thar he knew not what became of Bridgeton after my 

Lord put him aſide: And that there was as much 

day-light as he could fee what he has deponed upon: 
And that Finhaven the Pannel was in boots; and that 

he was coming fatt up after Bridgeton, but Bridgeton 

went faſter towards my Lord; and that when my 

Lord S!rathgore fell, he ſaw Thomas Adam maltman 

rake up my Lord from the ground, and ſaw no other 

body aſſiſting. Deponed he ſaw the Pannel's ſword 

Twiſted our of his hand by Mr Thomas, or my 
Lord Roſebill; but which of them, he knows not; 
and that it was after my Lord fell. And deponed, 
That he did ſee the wound in my Lord's belly, a 
little below the navel ; and that it was blooding. De- 
poned, That he ſaw Finhaven, after his ſword was 
twiſted out of his hand, walk in his ordinary way of 

walking, towards the Lady Auchterhouſe her houſe. 

4 | | | Cauſa 


1 
Cauſa ſcientie patet. And this is the truth as he | 
ſhould anſwer to Gop.. | 


Robert Hepburn. 
Ap CockBURNE. 


Nota, The Procurators for the Pannel having (before 
purging) objected to the above named Rebert Hep- 
burn, why he ought not to be a witneſs in this 
caſe ; becauſe, ſince his citation to be a Witnels, 
he had expreſſed malice and ill-will againſt the 

Pannel in thir words, v2. That he thanked 
<< GOD, he. had now an opportunity to hang 
„him, and would do it if he could :” And ſeeing 
theſe expreſſions were clearly proven againſt him, 
by two concurring witneſſes, in preſence of the 
Court and jury, they deſired the ſame might be fo 
marked in the Books of Adjournal. Which, and 
this depoſition, the Lords left to the conſideration 
of the Jury. 


Avip Lord Roſebill, ſolemnly ſworn, purged, 
examined and interrogate, depened, (being in- 
terrogate for the Pannel) That the time libelled, the 


Deponent, on the occaſion of a burying, was brought 


in company with the deceaſt Earl of Srrathmore, the 
Pannel, and others; and together they dined in Mr 
Carnegie of Lours's houſe ; and afier dinner and the 
burying was over, they together went to the houſe 
of Mr Dickſon Clerk of Forfar, where they conti. 
nued ſome conſiderable time, drinking a glaſs of wine 
together ; and after they left that houſe, they aſ- 
ſembled in the houſe of my Lady Auchterhouſe, in the 
ſame town, the PannePs ſiſter, where the deceaſt Earl 
had gone to make a viſit. Deponed, That during all 
that day, and in the ſeveral places, where the de- 
ceaſt Earl, the Pannel, and the reſt of the company 
were, he the Deponent, obſerved nothing, but great 
| 8 civility 
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civility and friendſhip betwixt the deceaſt Earl and 


the Pannel. Deponed, That before they parted from 


the Lady Auchterhouſes's, the Pannel appeared to the 
Deponent to be drunk, and far gone in drink, to the 
degree of ſtaggering; and he obſerved the. Pannel 
drink plentifully in theſe ſeveral houſes. Deponed, 
That he the Deponent during the time of his being 
with the ſaid company, . was moſtly engaged in con- 
verſation with the deceaſt Earl, and had not the oc- 
caſion to obſerve wie als in converſation betwixt 
the pannel and Mr Lyon of Bridgeton: And being 
interrogate, about what he knew of the character 
and temper of the Pannel? Deponed, That, according 
to the Deponent's knowledge of him, which - had 
been of long continuance, and particularly according 


to the character he the Pannel bore in the country, 


he was thought to be nowiſe quarrelſome in his temper, 
but to be of a peaceable and good diſpoſition. Cauſa 
ſcientiæ patet. And this was the truth as he ſhould 


| anſwer to Gop. 


Roſebill. 
Da. ERSKINE. 


W Liam Dovcras, lawful Son to 
William Douglas, late Provoſt and Chirur- 
geon-Apothecary in Forfar, ſolemnly ſworn, purged 
examined and interrogate for the Purſuers, deponed, 
That on that day whereon the deceaſt Earl of Strath- 


more was wounded, he the Deponent was at Forfar, 


and on the ſtreets, where ke did ſee the Earl with my 
Lord Roſehill and Mr Thomas Lyon his brother, 
and at the ſame time, he obſerved Finhaven and 
Mr Lyon of Bridgeton ſtanding together, near to the 
Lady Auchterhouſe her lodging ; and ſoon thereaf- 


ter looking about, he obſerved Finbaven leaning and 


falling backwards into a kennel; and after getting 
out of it, which he appeared to the Deponent to do 


very 
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very ſoon, he drew his ſword, and with it went up 


to the company, where the Earl, Bridgeton, and the 
reſt were; and at the firſt ſight, upon the Pannel's 
approaching to the Earl, Bridgeton and the reſt, 
Bridgeton was then interpoſed *rwixt the Earl 


and the Pannel ; but all of a ſudden and a clap, the 


Earl came to be interpoſed betwixt Bridgeton and the 
Pannel; and at the time of the ſaid EarPs interpoſi- 
tion, the Pannel was within the length of his ſword 
of the place where Bridgeton was ſtanding; that is to 
ſay, had been ſtanding. Deponed, That he did ob- 
ſerve the Pannel make a thruſt with his ſword, and at 
the time of ſn doing, the Earl was ſtanding next the 


Pannel, and his face towards him. Deponed, That 


the Earl received a wound in his belly,- and after re- 
ceiving it, he ſaw him pull his ſhirt. from under his 
breeches, and at the ſame time ſaw him blooding, and 
ſoon thereafter his Lordſhip fell down, and he heard 
him Tay that he had got it; and before the Earl fel, 
and while he was upon the ground, he did obſerve 
his brother Mr Thomas, with his drawn ſword, twiſt 


Finbaven's ſword out of his hand, after ſeeing and 
hearing ſome claſhing of their ſwords : But at the 


time when Finhaven made the puſh as ſaid is, he ob- 
ſerved no other ſword drawn but Finhaver's ; and at 
the time when the Pannel recovered his thruſt, the 
Pannel and the Earl were very near ene another : 
And allt his time, the Deponent was about the length 
of this room, or ſome more, diſtant from the ſaid Earl 
and the Pannel, whoſe ſides were oppoſite to the de- 
ponent; and after the Earl of Szrathmore's fall, and 
that his Brother Mr Thomas twiſted the ſword out 
of the Pannel's hand, the Pannel, who was in boots, 
ran towards his Siſter's door: After the deceaſt Earl 
was carried to a houſe, and his wound was dreſt, he 
heard his Lordſhip ſay, that after the ſword entred 
his belly, he the Pannel gave it a ſccond thruſt. 
Deponed, That when he obſerved Finhaven falling in- 
to the the puddle, as above ſaid, there was none 
ſtanding 
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ſtanding with him or by him, but Mr Lyon of Bridge 


ton. And what he has above deponed, happened on 
the ninth day of May laſt, about the hour of Nine 


at night. Cauſa ſcientiæ patet. And this was 
truth as he ſhould anſwer to Go. x 

| | Will. Douglas + 
Da. ERSEKINE. 


NoprtEw DovGLas, alſo lawful ſon tò the ſaid | 
William Douglas, ſolemnly ſworn, purged, 


examined and interrogate, deponed, That the time 
and place libelled,. the Deponent ſaw John Lyon of 
Bridgeton, puſh the Pannel upon the breaſt, whereby 
the Pannel fell in the gutter, which the Deponent 
pprehended would have taken him up to the knee; 
that it was a very naſty gutter ; and that he ſaw the 
Pannel ariſe out of the gutter, and immediately draw 
his ſword, by which time Bridzeton was walking off 
towards my Lord Strathmore and others, who were 


| ſtanding upon the ſtreet, about the diſtance of the 


length of this room from the foreſaid gutter: And 
deponed, That he followed after Finhaven immediate- 
ly, after ſtanding a little while with his comerades ; 
and that before the Deponent came up to the place 
where my Lord Strathmore and the other gentlemen 
were ſtanding, my Lord Strathmore had fallen upon 
the ſtreet. And the Deponent being aſk'd, how 
ſoon that happened? deponed, That it+was in a mo- 


ment; and that when the Deponent came up as afore- 


ſaid, he ſaw Mr Thomas Lyon and Finhaven engaged, 
and making paſſes at other with their drawn {words ; 
which the Deponent explained to be only a claſhing 
with their ſwords; and that Mr Thomas Lyon did 
very ſoon twiſt the ſword out of Finhaven's hand ; 
whereupon Finhaven run away to his ſiſter's, the Lady 


Auchjerhouſe's lodging, and the door was ſhut after 
| ba him. 
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him. Cauſa ſcientiæ patet. And this was the truth 
as he ſhould anſwer to God. _ 8 
Andrew Douglas. 


AND. FLETCHER. 


ORHNFERRI E R reſidenter in Forfar, ſolemnly 

ſworn, purged, examined and interrogate, de- 
poned, That, at the time and place libelled, the De- 
ponent having occaſion to go to water his maſter's 
horſe, he ſaw Bridgeton and the Pannel, as they 
came out from the Lady Auchterhouſe's lodging, about 
the bridge-ſtone near the ſhambles, and there heard 
Bridgeton ſay to the Pannel, You mult give me an an- 
{wer to my queſtion, which the Deponent heard was, 
If the Pannel would give his daughter to the Lord 
Roſehill: And upon the Pannel's ſaying, No, Bridgeton 
aſked tim, if he would drink a bottle of wine? and if 
he would drink the King's health? And upon the 
Pannel's refuſing to do either, the Deponent ſaw 


Bridgeton take hold of the Pannel by the breaſt, and 


violently puſh him into the kennel; and heard Bridge: 
ton at the ſame time ſay, Go and be damn'd and your 
King George whom you love ſo well. And thereaf- 
ter Bridgeton walked towards my Lord Strathmore, 
Mr Thomas Lyon, and my Lord Roſehill, who were 
ſtanding upon the ſtreet, at ſome little diſtance ; and 


that Finhaven was help'd out of the gutter by a foot- 


man of my Lord Strathmore's: And that, upon the 
Pannel's getting upon the ſtreets again, he immedi- 
ately drew, his ſword, and ran up the ſtreet after 
Bridgeton; and before Bridgeton had come the Jength 
of the place where the Lord Strathmore and the o- 
thers were ſtanding, he looked over his ſhouJder, and 
ſeeing Finbaven following him in manner above men- 
tioned, he run up to my Lord Strathmore, ' who, and 
the reſt of the company, had ſtill their backs turned 
to the place from whence Finbaven and Bridgeton 
| | Were 


ſhould anſwer to Gop. 
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were coming: And that Bridgeton, upon his coming 
up to Strathmore, laid hold upon my Lord  Strath- 
more's (word, and endeavoured to pull it out ; upon 
which my Lord Strathmore turning about, puſhed 
Bridgeton off, and in the mean time Finbaven made a 


- puſh with the ſword at Bridgeton, and at that in- 
ttant he obſerved my Lord Strathmore puſhing Brigde- 


ton aſide, and make a ſtep towards Finbaven, and 
obſerved at- the ſame time Finbaven, going on with his 
uſh, to ſtagger forward with the thruſt upon my 


ord Strathmore; and thereafter the company went 


all through, other ſo that the Deponent could not ſee 
where the thruſt landed: And very ſoon thereafter 
the Deponent ſaw Mr Thomas Lyon with his ſword 
ca* Finhaven's {word out of his hand, which lighted 
at a good diſtance upon the. ſtreet: Upon which 
Finhaven run off, ſtaggering, towards the Lady 
Auchterhouſes's lodging, and had almoſt fallen up- 
on the ſtreet before he got in at the gate; and much 
about the ſame time the Deponent ſaw the Earl of 


| Strathmore fall down upon the ſtreet, and after- 


wards carried off, and that Thomas Adam and Janet 
Binnie were the firſt that came to his aſſiſtance. De- 
poned, That the kenne] was deep and dirty, and 
that the Pannel was deep in it, but not freely cover- 
ed: That when he aroſe, his face was almoſt as 
black as his black coat, and that while theſe things 
paſt, the Deponent was riding upon the ſide of the 


| ſtreet, berwixt the gutter and the place where the 


Earl of Strathmore and others were ſtanding; and 
upon ſeeing the beginning of this accident, he ſtop- 
ped his horſe a little, till he faw as above mentioned. 
Cauſa ſcientiæ patet. And this was the truth as he 


Jobn Ferrier, 
AND. FLETCHER. 


David 
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[NY Avid Barctay, lawful Son to David Bar- 
clay Brewer in Forfar, ſolemnly ſworn, put- | 


ged, examined and interrogate, deponed, that at the 
time and place libelled he ſaw Bridgeton puſh the Pan- 
nel into a gutter, and ſaw a ſervant raiſe him out 
of the gutter: And when the Pannel got to the 
ſtreet, he ſaw him draw his ſword, and go towards 
the reſt of the company, and Bridgeton was beyond 
the Earl of Strathmore, his brother and Lord Roſehill, 
who were interpoſed betwixt the Pannel and Bridge- 
ton, and did not ſee the Pannel puſh with the ſword, 
and ſaw a little after my Lord Strathmore fall upon 
the ſtreet; and immediately after that faw Mr Tho- 
mas Lyon, with a naked ſword, beat the Pannel's 
{word out of his hand, and the Pannel immediately 
run toward the Lady Auchterheuſe's houſe, and got 
in at the door. And deponed, that when FHridgeton 
thruſt the Pannel inch, the gutter, the ſervant” wha 
lifted him up, ſaid to Bridgeton, or ſome other ſer- 
vant ſtanding by, that he was uncivil, though he 
was a gentleman : And that what the deponent ſaw 


and heard, as aid, was betwixt eight and nine 
o'clock of the evening of the day foreſaid. Cauſa 


ſcientiae patet. And this was the truth as he ſhould 


anſwer to GoD. | 
: David Barclay, 


W. CALDER WOOD. 


LIisaB ETH BIxxIE, ſpouſe to Andrew Gray 
Baxter in Dundee, ſolemnly ſworn, purged, 
examined and interrogate, deponed, that the time 
and place libelled ſhe ſaw Fohn Lyon of Bridgeton, give 
a Puſh to the Pannel, whereby he fell in the gutter, 
and was raiſed out of it by the Lord Strathmore's ſer- 


vant; and when he got to the {treet, faw him draw 


his ſword, and heard him utter an oath, but did not 


know what the words were : And then the Deponent 
| I turned 


ſ 


a 


turned her back, and did not ſee Finbaven puſh with 
the ſword. Cauſa ſcientiæ patet. And this was the 
truth as ſhe ſhould anſwer to God: and declared ſhe 
could not write. | . 


W. Cal DpERwOOp. 


Oun Macxr, ſervant to Mr Robert Nairn, brother- 
german to — — Nairn of Drumkilbo, ſo- 
lemnly ſworn, purged, examined and interrogate, 
deponed, That at the time and place libelled he did 
fee William Macgliſh, my Lord Strathmore's ſervant, 
take Finhaven the Pannel out of the gutter where 
the deponent ſaw him ly; and did ſee Finbaven draw 
his ſword after he was out: And did hear one of the 
gentlemen, ſtanding in the place where my Lord Stratb- 
more was wounded, call out to Finbaven, Stand off 
Sir; and a little ſpace thereafter he ſaw the deceaſt 
Earl of Strathmore taken up. Cauſa ſcientiæ patet. And 
this is the truth as he ſhould anſwer to God; and 
deponed he could not write. Wa. PRINGLE. 


Ames BARRIE, ſervant to James Carnegie of Fin- 
haven, ſolemnly ſworn, purged, examined and in- 
terrogate, deponed, that, at the time and place libel- 
ed, the deponent was holding his maſter's horſes up- 
on the ſtreets of Forfar, near to the Lady Auchter- 
houſe's lodging: That he had ſeen the ſaid Earl of 
Strathmore and other company with him, go along 
the ſtreet from the ſaid lodging, and his maſter and 
Bridgeton followed at a liitle diſtance, heard them 
converſing together, and thought that Bridgeton lookt 
and ſpoke angry at his maſter, and demanded that he 
ſhould give him an anſwer ; did not well hear what 
his maſter ſaid, except theſe words, that he intend- 
d to be of that reſolution ſtill : Whereupon Bridge- 
ton, with his two hands, puſhed his maſter into the 
| . gutter, 


- 


as 


gutter, at the ſame time expreſſing himſelf, Go be 
damn'd, and Jet that man take him up for whom he 
had ſo great a favour. And the deponent ſeeing his 
maſter lying in the gutter, quit his horſes and came to 
relieve him, but found that my Lord Strathmore's ſervant 
had helped him out before he came, and then he did- 
ſee his maſter draw his ſword, and go pretty faſt 
forward, ſtaggering, and ſaying, This cannot be ſuffered; 


then his malter came up tothe company, and faw him 


make a puſhat Bridgeton;but that before his maſter came 
up to them, he did ſee Bridgeton make an attempt to 
draw my Lord Strathmore's ſword ; and as Bridgeton 
was going toward my Lord Strathmore, he did fee 


Bridgeton look over his ſhoulder to Finhaven, and 


lookt as if he had been laughing. Obſerved that 
when his maſter made the puſh, as before mentioned, 
he ſeemed as if he'd been falling, and ſaw him cloſe 
upon Lord Strathmore: But before this, my Lord 
Strathmore had put Bridgeton aſide, and my Lord 
Strathmore had advanced a ſtep or half a ſtep towards 


Finbaven; and then they went all in a crowd thro' 


other, and he did not know what was doing amongſt 
them, but did fee his maſter's ſword ſtruck out of 
his hand by another ſword, and then did ſee his ma- 
ſter go down to his ſiſter's lodging. Deponed, That 


as his maſter was thrown upon the back in the gut- 


ter, and was covered near over the belly, and faw 
his face all beſpattered with dirt, and faw the mire 


run out of his boot-tops as he went up the ſtreet; 
and deponed his maſter at that time was very drunk. 


Being interrogate further, deponed, That he has fre- 
quently ſeen his maſter drink, and propoſe the deceaſed 
Earl of Strathmore's health at his table, and this a 
ſhort time before the unlucky accident happened. 
Deponed, That, about a month before, the late Earl 
and his maſter was together at Burn/ide's burial, and 
heard the Earl invite his maſter to his houſe, and 


Ed heard 
ok 
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heard him anſwer, that he intended that very ſoon, 
Deponed, that his maſter rode with piſtols that day, 


bur deponed there was not ſo much as a ſtone in them. 


Deponed, that eight or ten days before this unlucky 
accident, his maſter bid the deponent go to the Tay - 
lor, and get his cloaths ready, for he intended as ſoon 
as he got his chaiſe home, to go with his Lady and 
make a viſit to my Lord Strathmore at Glammis. 
Cauſa ſcientiæ palel. And this is the truth as he ſhould 
anſwer to Gon. | 
Janes Barrie. 
WA. PRINGLE. 


LisaBETH VILANT, ſervant to {Margaret Car- 
ne gie, relict of the deceaſt Mr Patrick Jyen of 
Auchterbouſe, ſolemnly ſworn, purged, examined and 


inierrogate, deponed, That, on the afternoon of the 


ninth of May laſt, ſhe did ſee my Lord Strathmore 
and Finhaves in the Lady Auchterhouſe's houſe, and 
did ſee nor hear nothing paſs between them but what 
was kind and civil, and ſhe was much of the time 


in the room before Bridgeton came in; But after he 


came in, ſhe was þut coming and going; and when 
my Lady called for a glaſs of brandy, the deponent 


brought it in, and my Lady ſet it by, and ſaw no 


body drink it, and that my Lady told in the com- 
pany, Thar Bridgeton had taken her by the wriſt, and 
that ſhe has not been ſo il] uſed by any man, and 
complained of pain. And deponed, That that after- 
noon Finbaven appeared to be very drunk. Cauſa 
ſeientig patet. And this is the truth as ſhe ſhould an- 
{wer to Gop, 


Elizabeth Vilant. 
An. CockgurNeE, 


ISABEL 
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SAB EL Merk, ſervant to the before named and 


deſigned Margaret Carnegie, ſolemnly ſworn, 
purged, examined and interrugate, deponed, That, 


in the evening on the ninth of May laſt, Finbaven 


came up to the Lady Auchterhouſes houſe; and the 
door being ſhut after him, ſhe came up after into the 
ſaid houſe: And ſhe turning about upon ſome people 
knocking at the door, and opening the fame, there 
with drawn ſwords; and Finbaven being then in 
the trance, ſhe took him by the ſleeve, and put 
him in the peat-houſe, and lock't the door of the 
peat-houſe 3 and when the Bailie came in ſearch of 
him, ſhe delivered the key to the Bailie, who took 
him out. And deponed, That Finbaven was mortally 
drunk, and when ſhe ſaw him, he was all beſpattered 


came in 3 three Noblemen or Gentlemen 


with dirt. Cauſa ſcientiæ patet. And this is the truth 


as ſhe ſhould anſwer to Gop. And 4eponed ſhe could 
not write. | 3 | 
| Ap. CockByRNE. 


ILLiam Dicxson Shoemaker in Forfar, ſo- 
lemnly ſworn, purged, examined and inter- 
rogate, deponed, That, the time and place libelled, 


the deponent being at his own ſtair- foot, ſaw two 


gentlemen ſtanding together whom he then did nor 
know, and one of them did throw the other in the 
puddle, and that gentleman who was thrown in the 
puddle was taken forth thereof by another whom he 
did not know: And when he got up, he drew his 
ſword, and went up towards other three that were 


ſtanding together, and the gentleman who threw 
him in the puddle was nigh them; he did not fee the 


ſaid gentleman puſh with his ſword at any. Deponed, 
That my Lord S/rathmore was one of the three that 
was ſtanding there, did not fee him fall, but ſaw him 


WY carried 
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carried away. Deponed, That after the mob roſe, 


he then ſaw Finbaven the Pannel, whom he knew to 


be the gentleman that was thrown i in the puddle, and 


that he was chaſed back by two gentlemen with drawn 


ſwords to my Lady Auchterhouſe's houſe. Cauſa ſci- 
entiæ patet. . And this is truth as he ſhould anſwer to 
God ; and cannot write. | 
| W. Car pERwOop. 

Avip CAurv, merchant and one of the Bailies 

of Forfar, ſolemnly ſworn, purged, examined 

and interrogate, deponed, That, upon the ninth of 
May laſt, about nine o'clock in the evening, the de- 
ponent being in a houſe near to the Lady Aucbter- 
houſe's lodgings, there came a ſervant, and told that 
there was very bad news that night, That the Earl 
_ of Strathmore was killed by Finhaven: Upon which 
the deponent went to the ſtreets, and there found a 
great mob, who told the ſame which he had heard 
before. Whereupon the deponent went towards 
Mr Dickſon's houſe, to which place the Earl of Strath- 


more was carried; and then the deponent met with, 


at leaſt did ſee, Mr Thomas Lyon and Bridgeton, but 
cannot be ſure if my Lord Roſebill was with them, 
who went towards the Lady Anchterbouſe's lodgings : 

And Mr Fletcher of Balinſhow told the deponent, 
That he wanted a fore hammer, to break open the 
Lady Auchterhouſ?s door; whereupon the Deponent 
being a Magiſtrate, told, that it was his duty to pre- 
ſerve the peace, and prevent any illegal proceedings 
or bad conſequences therefrom, Thereafter the de- 
ponent went towards my Lady Auchterbouſe's lodg- 
ings, and there found Mr Thomas Lyon and Bridge- 
ton, and demanded their arms, which they delivered 
to the deponent; and thereafter went to the ſaid 
lodgings, got acceſs, my Lady Auchterhouje's ſervant 
delivering the key of the peat-houſe, where he found 


Finnaven 


gB as tres ns a amd kv oc cc 


"Tus. 
Finhaven lying upon lint ſpread above the peats, not · 
withſtanding at firſt the Lady and her ſervants denied 


he was there; and the deponent told Finbaven, he 
was his priſoner; and he aſked the deponent, how 


the Earl of Strathmore was? and the deponent told, 


he was very bad,. as he was informed. 'And the de- 
ponent having diſperſed the mob, cauſed carry Pin- 
haven to the priſon 3, and when he came to priſon, 
he tell a crying to a great extremity, as if he had 
been diſtracted, and ſaid, It was the greateſt miſ- 
fortune that could happen him, and ſaid, that he de- 
ſerved to be hanged for wounding ſuch a worthy Earl: 


And depened, That Finbaven appeared to the de- 


ponent to be in liquor, and drunk; but he did re- 
gret his misfortune in the ſame manner as if he had 
been ſober. Deponed, That he was frequently in 
priſon with Finbaven, and in two or three days after 
he was impriſoned, he heard him ſay, That there 
had been ſome grudge or miſunderſtanding betwixt 


the Earl of Strathmore and him, but that afterwards 


it was better cultivate, and in a manner done away; 
but did not heaf the cauſe of the ſaid grudge or miſ- 
underſtanding expreſt. Deponed, That when he 
heard Finhaven regret the misfortune that had hap- 
pened the Earl of Strathmore, he ſaid the deſign was 
againſt another, namely, Lyon of Bridgeton. Cauſa 


ſcientie patet, And this is the truth as he ſhould 


anſwer to GOD. | 3 
5 7 David Cauty. 
W. CALDER WooD. 


LEXANDER Binnis, Provoſt of Forfar, ſo- 


lemnly ſworn, purged, examined and interro- 


gate, deponed, That while the Pannel was in priſon 


within the Tolbooth of Forfar, he the deponent 
did frequently viſit him, and he did hear Hinbaven 
ſay, That there had been ſome miſtakes and miſun- 

5 | derſtandings 
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derſtandings betwixt him and my Lord Strathmore, on 


account of a Proceſs of Baitardy that was depending 


before the Lords of Seſſion, but did not hear him 
ſpcak as if he was under any grudge or reſentment on 
that account. Deponed, That, about a month before 
the ſaid Earl's death, he the deponent was occa- 
ſionally at a burial with the ſaid deceaſt Earl and the 
Pannel, betwixt whom the deponent obſerved no- 
thing like miſunderſtanding, but that their carriage 
to one another was civil; and particularly remem- 
bers, that at that time. Finbaven drunk a glaſs to the 
health of the Counteſs of $traihmore, and after drink - 
ing, 'threw up the glaſs, which broke with its fall; 
and this happened in the houſe of Clerk Dzs&k/on in 
Forfar: And when the Earl of Strathmore went to 
take his horſe, the Pannel and the deponent waited 
of him. And being interrogate, If on that day he 
heard the Earl of Strathmore invite the Pannel to viſit 
him? deponed negative ; and, from a letter put into 
the Clerk's hands, apprehends that they were not in 
a courſe of viſiting. © Cauſa ſcientiæ patet. And 
this is the truth as he ſhould anſwer to G o D. 


Alex. Binnie. 
Da. ER$SKiNE- 


Follows the Ictter relative to the above depoſi- 


SIR | 
© | E propoſe to have an meeting at your houſe 
6 W on Tueſday next, to finiſh that affair of Mr 
e Martine's ; wheretore, if your conveniency could 
& allow, I with you would make an viſit to my Lord 
« Strathmore, to ſatisfy him, and that he may fend 


« one mandate, ſo as that every thing may go on as 
was 
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« was propoſed, Your anſwer is expected by, Sir, 
8 e your moſt humble ſervant. 


Ja. CARNEGIE. 


Finhaven, third May, one thouſand * 
ſeven hundred and twenty eight. 


Directed on the Back thus,“ 
To Provolt © Alexander Binnie 
in Forfar. | 
Pf 
Edinburgh, ſccond of Auguſt one thouſand ſeven 
hundred and ewenty ciglit, I his is the letter to 
which Alexander Binnie Provoſt of Fortar his 
depoſition ot this date relates. 
AD. COCKBURNE. 


\HarLes CARNEOGIE, Brother-german to Patrick 


Carnegie of Lours, folemnly ſworn, purged, 


examined, and interrogate, deponed, That he knew, 
that that there was not a very good underſtanding 
betwixt the deceaſt Earl of Strathmore and the Pannel, 
and for the ſpace of two ycars, they had not viſited 
one another; but he never did hear the Panncl cx- 
preſs any grudge or reſentment againit my Lord 
Strathmore, Did hear that about two years ago or 
thereabouts, there fell out ſome miſtakes in diſcour- 
ſing about a bargain of meal; and that the Panncl was, 
as he heard, that night at Glammi:, but went a- 
way next morning about four o- clock; but he the 
Deponent was not preſent with them at ſaid time; but 
did hear, that what happened betwixt them at that 
time, gave riſe to ſome miſunderſtandings. Cauſa 


ſcientie patet. And this is the truth as he ſhould an- 


{wer to Gop. 
Charles Carnegie. 

Da ErsXkine. 
Q SIR 
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TR Alexander Wedderburn of Blackneſs, ſolemn. 
ly ſworn, purged, examined and interrogate, De. 
poned, That about the end of October one thouſand 
ſeven hundred and twenty ſix, there was a meeting of 
che gentlemen of the ſhire of An concerning their 
affairs, in the town of Forfar, oo the deceaſt Earl 
of Strathmore was choſen Preſes of the meeting; and 
that the Laird of Finbaven, who was there alſo, cal- 


led down thedeponent to the ſtreet, and expreſt himſelf 


to this. purpoſe 3 That he had met with ſeveral diſobli. 
gations from the Earl of Strathmore, of which there 
was juſt now an inſtance, That the Earl being Preſes 
of the meeting, had kept him out of a committee that 
was then choſen ; That the Earl was his debitor, and 
was owing him ſeveral] years annualrents; That he 
did not much notice, but that he would reſent, or 
make the Ear] repent what he had met with, or 
words to that purpoſe: And this he ſaid with an af- 
ſeveration, and deſired the Deponent to acquaint the 
Earl with what he had ſaid: But the Deponent refuſ- 
ed it, and ſaid they were all friends together, and he 
would forget it againſt to-morrow. And deponed, 
That he the Deponent, that ſame night did ſpeak to 
my Lord Gray, 1o ſpeak to my Lord Strathmore, -'t 

get Finhaven added ro the committee, ſaying, ha 
would make all things right: bũt my Lord Gray retur- 


ned no anſwer to the Deponent. Cauſa ſcientiæ patet. 


And this is the truth as he ſhould anſwer to Gop. 
Alex. Wedderburn. 


WA. PRINGLE. 


ILLiam Dovelas, late Provoſt and Chirurge: 

on apothecary in Forfar, ſolemnly ſworn, 
purged, examined and interrogate, deponed, That up. 
on the ninth of May laſt at nine o-clock at night, 
the Deponent was called to the Earl of Strathmore, who 
had got a wound; ; and having panſed and dreſſed the 
wound 


1 


wound, he found it went in about three inches and a 
half above the navel, and came out to the back bone, 
about two inches below; that he firſt dreſt the wound 
in the belly, and then that in the back; that the Earl 
having aſked his opinion of it, he ſaid he was not 


| without great hazard, and defired more aſliftance 


whereupon an expreſs was diſpatched ro Dundee for 
phyſicians; that the deponent thought the wound 
mortal, and did not think any could recover of that 
wound; the Earl lived about forty nine hours there- 
after, and died upon the Saturday's night at ten o- 
clock of the foreſaid wound. Deponed, That the Earl 
ſaid to him, that Finbaven had given him that wound, 
and that after he gave the firit thruſt, he preſſed the 
omel of the ſword forward with his breaſt; and that 
it was the Deponent's opinion from what he obſerved, 
whatever ſword had given that wound, was either 
ruſty or had a nitch in, which brought out the Omen- 
tum without the belly ; and the deponent afterward 
1 ſeen the ſword, which was called Finbaven's 
{word, he perceived a nitch in it, ſome more than a 
hand-brode from the hilt. Cauſa ſcientiæ patet. And 
this is the truth as he ſhould anſwer to Goo. 
| | Milliam Douglas. 
Wa. PRINGLE. 


Homas CRIcHTrON Chirurgeon Apothecary in 
Dundee, ſolemnly ſworn, purged, examined and 
interrogate, Deponed, That upon the evening of the 
ninth of May laſt, the Deponent was ſent for from 
Dundee, to wait on the now deceaſt Earl of Strath- 
more, and arrived at Forfar next morning about one 
o'clock, and there ſaw the wound the Earl had recei- 
ved, which appeared to the Deponent to have been by 
a ſword, which had entered about three inches and a 
half. above the navel, and had gone out at the 
back, about four inches from the back-bone, a 
| | good 
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deponed, That the defunct told him, that he had 
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good deal lower than where the ſword entered ; and 
the Deponent ſaid the wound was mortal to his appre- 
henſion; a. d that the Earl of Strathmore die thereof 
in about two days after the receiving of it. And de- 
poned, That the defunct told the Deponent that Finha- 
ven had given him that wound ; that he did not believe 
he defigned it for him, and yet there was one circum- 


ſtance which he could not account for, viz. That 


after the ſword had ente red his body, Finbaven preſſed 
it forward, till their bodies were cloſe together. Depo- 
ned, That Bridgeton is a good deal taller than my Lord 
Strathmore wa,: and that my Lord Srabimore wore a 
fair wig, and Bridgeton wore a black one uſually.. Cau- 
ſa ſcientiæ patet, And this is truth as he ſhould an- 


{wer to Gop. 
Tho. Crichton, 
AnD. FLECTHER, 


R Jobn Wedderbarn Phyſician in Dundee, ſo- 
lemnly ſworn. purged, examined and interro- 

gate. Deponed, That he was called to wait on the 
Earl of Strathmore, when he received the wound 
upon the ninth of May laſt; and the Deponent faw 
him next morning early, and upon viewing the 
wound, it appeared to the Deponent to have been gi- 
ven by a three-corner'd ſword, which had entered a- 
bout three inches above the navel, and went out in 
the back on the left ſide, ſome inches from the back- 
bone, and about two inches lower than where it had 


entred; and the wound was to the Deponent', appre- 


henſion mortal; and accordingly the Earl of Strath- 
more died of that wound upon Saturday's night, a- 
bout two days after he had received it ; and the de- 
ponent thereafter. faw the defunct opened, whereby 
it appeared, that the weapon had paſſed through the 
Caul, the Gat-colon, and the Plexus m ſentericus. And 


an 


E 


an impreſſion that the perſon who gave bim the 
wound, had, by applying his belly to the pomel of the 
ſword, puſhed it forward upon hj Deponed, That 
Bridgeton is of a much taller ſtature, than my Lord 
Strathmore was; and that my ey fe uſually 


wore a fair wig, and Bridgeton a black one; Cauſa ſcien- 
tiæ patet, And this is the truth ** ſhould anſwer 


to Gop. 
Jobn Wedderburn, 
AND. FLuETCHERs 


R CrnarLes For RHERINOHAMR Phyſician in 
Dundee, ſolemnly ſworn, purged, examined 
and interrogate, deponed conform to Thomas Crich- 


ton, the former witneſs, in omnibus. Cauſa ſcientæ pa. 


tet. And this is the truth as he ſhould anſwer to 
Gon, | 
Cha. Fotheringhame. 
AD. COCKBURNEs 


' Follows the witneſſes for the PannePs excul- 


pation. 


ARxGareT CARNEGIE Lady Auchterhouſe, ſo- 
lemnly ſworn, purged, examined and intetro- 

gate ut ſupra, deponed, that on the afternoon of the gth 
of May laſt, the Earl of Stralbmore, Bridgeton, and Vin 
haven, were in the Deponent's houſe ; the obſerved no 
manner of difference betwix the Earl of Sirathmore 
and Finbaven; and that the Pannel and the other 
company drunk my Lady Strathmore's health twice 
over, and the Pannel toſſcd up the glaſs ; during that 
time Bridgeton was uſing rough expreſſions to the Pan- 
nel, and was taking him by the breaſt, and very rude 
to him; and that when a glaſs of brandy was brought, 
the defired Bridgeton to take a dram, and he deſired it 
ſhould be given to Finbaven her brother; bur ſhe ſaid 
no, for it did appear to her he did not want it, for he 
Was 
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was then very drunk; and that Bridgeton took her the 
Deponent by the wriſt, and ſqueezed it hard, and faid 
it would be no difficulry to break it; and during the 
fame time, Bridgeton took ' Finhaven by the arm, and 
ſtruck his hand down to the table, and ſaid, Will ye 
not agree to give one of your daughters to Roſehill; 
and Br;dgeton furgher ſaid, if he was a young man, 
and if Finhaven Muſed him one of his daughters, he 
would maul him, and with that ſhook his hand over 
him. And deponed, She never knew nor heard of her 
brother's being quarrelſome. Cauſa ſcientiæ patet. 
And this is the truth as ſhe ſhould anſwer to Gop. . 
Margaret Carnegie. 
AD. CockBURNE.- 


R 7obn Kinloch Phyſician in Dundee, ſolemnly 
ſworn, purged, examined and interrogate ut 
ſupra, deponed, That, on the gth of May laſt, after 
Lours's daughter's burial, the Deponent was in Clerk 
Dickſon's houſe in Forfar, in a room with the Pannel, 
who aſked the Deponent, if he would go into another | 
room, where the Earl of Strathmore was, to ſee his 
Lordſhip ; and accordingly they went into the room 
where the Earl was, and ſtayed there about an hour, 
and drunk ſeveral bottles of wine together; and du- 
ring that time, he ſaw nothing but mutual civilities in 
the company, without the leaſt appearance of quarrels. 
Cauſa ſcientiæ patet And 1 is the truth as he ſhould 
anſwer to Gop. 


Fohn Kinloch. 
W. Cal DbEBERWoOOp. 


|} Jn Dexnvune Sadler in Canongate, ſolemnly 
ſworn, purged, examined and interrogate, 1. 
ſupra, deponed, That in the end of February, or be- 
ginning of March laſt, the deceaſed Charles Earl of 
Strathmore, and F inhaven the Pannel, with another 

| Gentleman 
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Gentleman, whom the Deponent did not know, came 
to the Deponent's houſe, called for a dram, in which 
the Deponent ſerved them with himſelf; and the Earl 
firſt drunk to Vinbaven and his family, and then Fin- 
haven drunk the Earl of Strathmore's health and his fa- 


mily's; and at ſeveral other times, when the Earl was 


not preſent, the Deponent ſaw and heard Finbaven 
drink to the ſaid Earl of Strathmore's health. Deponed 
he has had occaſion often to ſee Finbaven, and be in 
company with him, and obſerved him always to be of 
a good temper, and no ways inclined to quarrels. 
Cauſa ſcientiæ patet. And this is the truth as he 
ſhould anſwer to Gop. | 
David Denune. 
W. CALDERW 00D. 


| AvID Oc1iLv1t, Son to Sir John Ogilvie of Inver- 

quharrity, ſolemnly ſworn, purged, examined 
and interrogate, ut ſupra, deponed, That he has had 
frequent occaſions of being in company with the Pan- 
nel, and has oft · times heard him teſtify his reſpect and 
regard for the late Earl of Stratbmore, by naming and 
drinking to his health, and particularly, did hear him 
do ſo at his own houſe, in the month of March or A- 
pril laſt, when the Deponent was viſiting him; that is 
to ſay, did hear him drink both to the Earl's health 


and his Counteſs's. Deponcd, That for theſe three or 


four years paſt, he has been intimately acquainted with | 
the Pannel, and obſerved him always to be of a good 
and peaceable temper ; and the character he always 
heard him pet in the country, was, That he was of a 
peaceable and good temper, and no ways quarrelſome. 
Cauſa ſcientiæ patet. And this is the truth as he ſhould 
anſwer to Gop. 7 

In David Opitvie. 


Da. ERSK INE. 


Mr 
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| R ba Martine Miniſter of the goſpel at Orble, 
| M ſolemnly ſworn, purged, examined and inter- 
rogalc ut ſupra, deponed, T hat he the Deponent having 
had ſome affair to do with the deceaſed Harl of Sirarh- 
more, as one of the heritors within the Deponent's pa- 


riſh, on which account the D. ponent went to wait of 


his Lordſhip at his houſe of Glammis, but had the 
misfortune to miſs him; and upon his return, having 
' waited ot the Pannel, and (poke to him of the affair, 
telling him how he had mifſed my Lord, and deſired 
that che Pannel would fall upon ſome expedient to 
bring either his Lordſhip, or ſome from him, to meet 
with the reſt of the heritors. Upon which the Pan- 
nel adviſcd the Dcponent once more to wait of his 
Lordſhip at Glam nis; and for his recommendation and 
introduction, he would write a letter to the Earl, and 
acqu.int him in it that he was the bearer. Accord- 
ingly the Pannel did write a letter to the Earl to the 
foreſaid purpoſe, which he delivered to the Deponent ; 
and with it he the Deponent did again go to Gl/ammis, 
and at that time alſo had the misfortune to miſs his 
Lordſhip: Upon which he the Deponent delivered 
the letter to one Mr Greenbill the Earl's ſervant; 
and the meeting of the Heritors holding upon the 
Wedneſday thereafter, the ſaid Mr Greenbill came from 
his Lordſihip, and attended the meeting: And depo- 
ned, Tnat the writing of the foreſaid letter, and deli- 
vering of it, was about the end of March, or begin- 


ning of April laſt. Deponed, That the Deponent has 


for theſe three years pait been intimately acquaint 
with the Pannel; and during the. whole courſe of his 
acquaintance, he obſerved him always to be regular in 
his life, and of a peaceable temper and diſpoſition, 
which is the character he bears in the country. Cauſa 
ſcientiæ patet. And this is the truth as he ſhonld an- 
ſwer to God. Fobn Martine. 


Da. ERSKINE. 
Mr 
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R James Maxwell Miniſter of the Goſpe]l at 
VI Forfar, ſolemnly ſworn, purged, examined and 
interrogate ut ſupra, deponed, That ſoon after the 
Earl of Strathmore received his wound, the Depo- 
nent waited of him, and from him he went to the 
priſon and viſited the Pannel, whom he found 1n great 
diſorder, and under the impreſſions of drunkenneſs, 
his cloaths being all covered with mire, and his face 
beſmired with dirt; the Deponent helped him to take 
off his cloaths, and ſent for a coat and ſome linens of 
his own to put on, at leaſt the coat was his own, 
which he helped co put on him, and to waſh and clean 
his face. The Deponent ſpoke to him ſuitably to the 
occaſion of his viſit, both in reſpect to his drunken- 
neſs, and what was publiſhed. abroad he had com- 
mitted upon the Earl of Straibmore, by giving him 4 
wound; upon hearing whereof, and the 13 
further ſaying, That he had to his great ſatisfaction 
herd the Earl of Strathmore pray to God to forgive 
him: Upon this the Pannel fell into the greateſt diſ- 
onder, toſſing himſelf backwards and forwards upon 
a table; and hanging his head downwards, cried out, 
Goop Gop ! have I wounded the Earl of Strathmore, 
a perſon for whom I had great kindneſs, and apainſt 


whom [I had no defign. Cauja ſcientiae patet, And 


this is the truth as he ſhould: anſwer to Gop. | 
| Ja. Maxwell, 
Da. ERSKINE. 


The Lords Juſtice-clerk and Commiſſioners of Ju- 
ſticiary, ordained the Aſſize to incloſe inſtantly, and 
return their verdict, in this place, apainſt to-morrow 
at twelve o'clock, and the haill fifteen to be then pre- 
ſent, each under the pain of Law, and the Pannel to 
be carried back to priſon. 5 

| R Curia 


k. 


Curia Fuſticiaria S. D. N. Regis, tenta in novo 


Seſſionts domo Burgi de Edinburgh, tertio die 
menſis Auguſti, Milleſimo ſeptingentehmo vige- 
ſimo octavo, per hbonorabiles Viros ADAMUM 
Cock BURN E de Ormiſtoun Juſticiarium Cle- 
ricum; Dominum GuLIELMUd CAiDER- 


woop de Poltoun, Magiſtrum DAVID M Ex- 


SKINE de Dun, Dominum GUALTERUM 


PRI NGL E de Newhall, & Magiſtrum ANDRE 
Au FLETCHER de Miltoun, Commiſſionarios 


Juſticiariae dict. S. D. N. Regis. 
- | Curia legitime aſſir mata. 
InTr ans 


; James Carnegie of Finhaven, Pannel, 


Indicted and accuſed, as in all the former Sederunts. 


The foregoing perſons who paſſed upon the Aſſize 


of the above Pannel, returned their verdict in pre- 


ſence of the ſaid Lords, and whereof the tenor fol- 
lows: | | 


„DIN BUROCRH the Third of Auguſt One thou- 


ſand ſcven hundred and twenty eight years, 
the above aſſize having incloſed, did chooſe Sir 
Robert Dickſon of Inveręſt to be their Chancellor, 
and George Haliburton ot Fordel to be their Clerk: 
And having conſidered the indictment purſued at 
the inſtance of Stſanna Counteſs of St, a:hmore, 
and Mr James Lyon, Brother german and neareſt 
of kin to the deceaſt Charles Earl of Strathmore, 
with concourſe, and at the inſtance of Duncan 


Forbes Eſq ; his Majcſty's Advocate, for his High- 


neſs's 


\ 


cnt DICE ng PE 


( 2131 ] | 
<« neſs's intereſt, againſt James Carnegie of Finhaven, | 
„% Pannel ; the Lords Ju:iice-Clerk and Commiſſioners = 
& of Juſticiary their interlocutor thereupon, with the 
witneſſes depoſitions adduced for proving thereof; | 
« with the witneſſes depoſitions adduced for the 
% Pannel's exculpation: They, by plurality of voices, 

« find the Pannel not guilty. In witneſs whereof 
„ thir preſents are ſubſcribed by our ſaid Chancellor 
5 « and Clerk, in our names, place, day, month and 
e year of Gop above- written. | 
i, Ro. Dicxson Chancellor. 
Geo. Haliburton Clerk. 


= ok 
The Lords Fuſtice-Clerk and Commiſſioners of Fuſticiary, 
having conſidered the foregoing verdict of afſize return- 
ed againſt James Carnegie of Finhaven Pannel; | | 
They aſſoilzied, and hereby aſſoilzie him ſimpliciter, 1 
and diſmiſſed, and hereby diſmiſs him from the bar. | 
| AD. CoOxBURNE, 
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